CASES IN EQUITY, 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 


DECEMBER TERM, 1858. 


EBENEZER PERRY against G.C. MENDENHALL, Adm’r, and others.* 


Where three attachments were levied on land and judgment taken on all 
three, but it turned out that the land did not sell for enough: to satisfy the 
former two judgments, which had been levied before the one in question, 
it was held that the third attachment was, nevertheless, properly consti- 
tuted in the court to which it was returnable by its levy on the land, and 
that the judgment thereon rendered was valid. 

Aliter as to a levy of an attachment on personal property. 

A fieri facias taken out on a judgment in an attachment, waives the priority 
of lein which the levying of the attachment gave the plaintiff, but it does 
not invalidate the judgment rendered in the case. 


Cause removed from the Court of Equity of Stokes County. 
It appears from the record of the County Court of Stokes, 
that an attachment was returned into that court at the instance 
of the plaintiff against the defendant, George W. Folger lev- 
ied on 231 acres of land on the waters of Belew’s Creek, on 


* Decided at the last term. 
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which a judgment was rendered at March Term, 1827, for $119, 
90. It turned out that two other attachments had been pre- 
viously levied on this land, and that the sum raised by its sale 
was exhausted before the plaintiff’s debt was reached. The 
plaintiff did not take out a venditiont exponas to sell the pro- 
perty levied on, but took out two suecessive writs of fiert 
Facias, returnable to the two next terms after the rendition of 
the judgment on which the sheriff returned “ nothing found,” 
and the costs were paid by the plaintiff. 

At June Term, 1854, upon the return of a second secire 
facias to revive the judgment, the judgment was taken ac- 
cording to the secre facias for $119 60, with interest, and for- 
mer costs, upon which a fi. f., issued to the next term of the 
court, and returned nothing found. Paul Worth, of the county of 
Guilford, died about the spring of 1854, upon whose estate the 
defendant, Mendenhall, took letters of administration. The 
defendant, George W. Folger, is one of the next of kin of the 
said Worth, and as such is entitled to a distributive share, and 
is not an inhabitant of the State. The bill is filed under the 
20th Section of 7th chap. of the Revised Code, to subject this 
distributive share to the satisfaction of the plaintiff’s claim. 

The administrator and the next of kin of Paul Worth, in- 
cluding the defendant, Folger, are made defendants. The 
administrator admits the sum of $184, as being in his hands, 
belonging to the said Folger. The other answers do not vary 
the case as stated above. 

The cause was set for hearing on the bill answers and ex- 
hibits, and sent to the court by consent. 


Miller and MeLean, for the plaintiff. 
J. Il. Bryan, for the defendant. 


Pearson, J. The bill is filed under the statute Rev. Code, 
chap. 7, sec. 20, giving a creditor the right to subject any 
fund in the hands of an executor or administrator to which a 
non-resident debtor may be entitled, which cannot be reached 
by an attachment at law. 
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The question is, has the plaintiff offered the proof necessary 
to establish his debt. 

He relies upon a judgment rendered in his favor under an 
attachment, in the County Court of Stokes. The record of 
that proceeding sets out a levy on 231 acres of land, a judg- 
inent by default after due advertisement, and at a subsequent 
term, to-wit: March 1827, the verdict of a jury “assessing 
the plaintiff ’s damages to $119 90, of which, $115 is principal 
money—/judyment of the court accordingly.” At June Term, 
1827, a fiert facias which had been issued on this judgment, 
was returned “nothing found.” The Dill alleges that after 
the judgment was rendered, the land levied on was sold, but 
the proceeds of the sale were all consumed by prior levies, so 
that nothing was applied to the plaintiff’s debt, which remains 
unsatisfied. 

It was insisted, on the part of the defendant, that the judg- 
ment was void, and consequently did not furnish evidence ef 
the debt, because there was no property of the debtor attached, 
which was necessary to constitute a case in court. In respect 
to the land, it was insisted, it was not the property of the 
debtor at the time it was attached under this proceeding, for 
that the title had been divested by the prior levies which 
consumed all it had been sold for, according to the plaintiff’s 
own showing; for this position, Armstrong v. LHuarshaw, 1 
Dev. Rep., 187, was cited. The plaintiff’s counsel replied 
that in that case the property levied on was @ quantity of corn 
upon which there had been older levies beyond its value ; 
here it was Jand—and he insisted that the difference in the 
kind of property distinguished the cases. 

We are satisfied the distinction is a sound one. <A levy 
upon personal property divests the title of the debtor and 
transfers it to the officer for the purposes of the writ. So that 
in an ordinary fi. fa. the debt is satisfied by a levy upon per- 
sonal property of sufficient value, unless it is restored to the 
debtor. If the officer goes out of office, or if he dies, he, in 
the one case, or his personal representative in the other, must 
complete the execution, and not his successor in office. It is 
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otherwise as to land. The levy does not divest the title of the 
debtor. If he dies before the land is sold, his widow is enti- 
tled to dower, notwithstanding a previous levy. Frost v. 
Etheridge, 1 Dev. Rep., 30, where the distinction is pointed 
out and established. It is well settled that in regard to land, 
the successor of the officer must complete the execution. 

The result is, that this land did belong to the debtor at the 
time of the levy, although there were older levies; so a case 
was duly constituted in court, and the judgment was valid at 
the time of its rendition. This being so, it cannot be rendered 
void by the fact that, at a sale subsequently made, the land 
did not bring enongh to satisfy all the debts in respect to 
which Jevies had been made. The validity of a judgment 
cannot depend upon the accident that a tract of land sells for 
a large or a small sum. 

The defendant’s counsel also insisted, although it may be 
that the judgment would have been valid if the plaintiff had 
followed out his levy by a venditioni exponas, he has waived 
the levy by issing a fiert facias; consequently the judgment was 
left without any ground to rest on, and is void ; for this Amyett 
v. Backhouse 3 Murp. 63, is cited. There isno doubt in regard to 
the position that a prior levy is waived by issuing a fieri_ facias, 
but the conclusion insisted upon by the learned counsel, is a 
non sequitur. Issuing a fieri facias waives the lien created 
by a prior levy. For instance: if there be two executions 
levied on land, and the creditor, having the prior lien, instead 
of following it up by a venditioni exponas, chooses to issue a 
fieri facias, he thereby looses his priority, provided the other 
creditor takes advantage of it. For he must depend upon his 
new writ, which creates a lien from its teste—whereas the 
other goes back to the levy, which he has followed out by 
a process in continuation. So, if after a levy the debtor 
conveys the land bona fide, if the creditor follows up his levy 
by a venditioni exponas, it overreaches the conveyance; but 
if he issues a fieri facias, which is a new and independent 
writ, he loses his lein, and the purchaser has priority. That 
was the point decided in Amyett v. Backhouse, sup. Hatt, 
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Judge, “when the final judgment was rendered, the land 
levied on was thrown into the general mass of landed property 
belonging to the defendant by taking out an execution against 
his property generally. The lein greated by the attachment 
was lost, and the title to the land vested in the plaintiff.” 

The effect of taking out an execution against the property 
generally, i. e., a fiert facias, is confined to a loss of the lien 
created by the former levy, and it is not intimated that it 
would be extended so as to make the judgment void. Upon 
what principle, or for what reason, should it have this effect? 
Suppose the creditor had issued no execution—neither a ven- 
ditioni exponas, nor a fiert facias, then, itis clear, there could 
be nothing to affect the judgment, and it would remain as 
record evidence of the debt. If he chooses, finding that the 
proceeds of the sale of the land will be consumed by older 
levies, to issue a fier? facias, in order to reach other property, 
if any could be found, and no other property is found, then 
the issuing of the fiert fucias is, at most, a mere act of super- 
errogation, and it is not seen how or why it can affect the 
validity of the judgment, supposing it to be valid in the first 
instance—which is the conclusion arrived at above in consid- 
ering the effect of the prior levies. 

The plaintiff is entitled to a decree for the amount admitted 
by the defendant, Mendenhall, to be in his hands, as the judg- 
ment, with interest, exceeds that sum. 


Pree Curtam, Decree accordingly. 








WILLIAM A. BLOUNT andothers against JOHN D. HAWKINS and others.* 


Where real and personal estate were given by will to one for life who was 
also appointed executor, with discretionary power to sell all or any of the 
said property at any time during the continuance of the life estate, for the 





* Decided at the last term. 
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payment of debts, and such life-tenant appropriated the property thus 
willed without paying the debts, it was Held that he should have kept 
down. the interest during his life, and that not having done so, his estate 
was held liable to that extent to those in remainder. 

Where slaves ranaway from a holder for life to a free State without tke fault 
of such life-holder, and he in efforts to obtain them back, expended more than 
the value of the slaves, it was J/e/d that the remainderman was bound to 
contribute to such expense in proportion to the value of his interest in the 
property. 


CavsE removed from the Court of Equity of Wake County. 

The bill was filed against the defendant, Hawkins, as the 
executor of Sherwood Haywood and against R. W. Haywood, 
as the executor of Elenor Haywood, who was one of the exe- 
eutors of the said Sherwood Iaywood, by some of the resi- 
duary legatees in remainder, after the death of Mrs. Ilaywood, 
praying an account of the said estate and payment of their 
legacies. The other legatees, under the said will, were made 
parties defendant, and having answered, an account was or- 
dered to be taken by Mr. Freeman, as the commissioner of 
this Court. Upon the coming in of his report, exceptions were 
taken to the same by the plaintiffs, as follows: 

1. That the commissioner allowed the tenant for life inter- 
est paid by her on the debts of the testator accrued before 
and after his death. 

2. That the commissioner did not charge the executor with 
the proceeds of the sale of the fugitive slave. 

3. The third exeeption is not important. 

4. The fourth exception that the commissioner allowed the 
defendant the whole sum paid by the executor to the Bank of 
New-Berne on a compromise of the testator’s indebtedness ; 
whereas, it was contended by the plaintiffs a part of such 
sum was for interest, and ought net to have been allowed. 

5. The fifth exception is explained in the opinion of the 
Court. 

The clause in the will of Sherwood Haywood, out of which 
the question of the payment of interest arises in this case, is 
recited below in the opinion of the Court. 
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The cause was set down to be heard upon the report of the 
commissioner and the exception to it. 


Fowle, Rodman and Busbee, for the plaintiffs. 
B. F.. Moore, for the defendants. 


Battie, J. The first exception is, that the commissioner 
has allowed the tenant for life, interest, paid by her on certain 
debts of the testator accrued before and after his death. This 
exception is founded upon the following clause of the testa- 
tor’s will: “In the first place, I do hereby devise all my 
estate, both real and personal, to my wife, Elenor Haywood, 
to have, hold, ocoupy and use the same, for her comfort and 
maintenance, and for the maintenance and education of my 
younger children, for and during the term of her natural life ; 
and, whereas, also, I am somewhat involved in an important 
law-suit, of a doubtful issue, and it may be deemed expedient 
to sell a part or the whole of my real estate in preference to 
slaves, for the purpose of paying my own debts, and those for 
which I am bound as security, I do hereby authorise my wife, 
Elenor Haywood, by and with the advice and consent of my 
executor, hereinafter mentioned, to sell, mortgage or convey 
in fee simple absolute, all, or any part of my said real estate, 
whenever she and my said executor may think it most advan- 
tageous to do so; and upon a sale of the same, or any part 
thereof, I do hereby authorise my said wife, or my executor 
after her death, to convey the same in her or their names in 
fee simple, or for a less estate.” 

By another clause of the will, the remainder in the property 
is given to the testator’s children, and grand-children by a 
deceased daughter. 

The exceptants contend that the widow, as tenant for life, 
was bound to keep down the interest during her life; while 
the defendants, admitting the general rule, insist that it is 
varied by the plenary power given to her as an executrix, as 
well as tenant for life, as to the time and manner of payiag 
the debts. 
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The exception must be sustained upon the authority of the 
cases referred to by the plaintiff's counsel; Smith v. Barham 
2 Dev. Eq. Rep. 420; Jacocks v. Bozeman 1 Dev. and Bat. Eq. 
192, and Jones v. Sherard 2 Dev. and Bat. Eq. 179. 

The subject was fully discussed in the case of Jacocks v. 
Bozman, which was a bequest of the testator’s whole estate, 
consisting principally of slaves, to his wife for life, and after 
her death, in certain proportions, to other persons. The diffi- 
culty was felt and expressed of applying the rule to all cases 
alike; because, sometimes the property, while yielding great 
immediate profits, is gradually diminishing in value, while in 
other instances just the reverse will be the case. If the pro- 
perty given consist both of land and slaves, as in the present 
case, and the executrix and tenant for life elect to keep both, 
either during her whole life, or for any indefinite period after 
the death of the testator, instead of selling immediately for 
the payment of debts, we cannot imagine any just rule which 
can be applied other than to require her to keep down the 
interest of the debts during her life. 

2. The second exception is overruled. It appears that some 
of the slaves, after the death of the testator, ran off and escap- 
ed to a free State, and the executrix expended a large sum in 
having them recaptured and brought home. They were after- 
wards sold by her for a less sum than the amount of the ex- 
penses incurred in their recapture. The commissioner did not 
charge the estate with the proceeds of the slaves, nor credit it 
with the expenses of retaking them. The plaintiffs except 
because the estate was not debited with the proceeds. We 
think the commissioner was right. There is no pretence that 
the escape of the slaves was caused by the misconduct or ne- 
glect of the tenant for life. They were, while gone, lost to 
the remainderman, as well as to her. They could be recov- 
ered only by the outlay of a large sum of money. Surely, 
that ought not to have been borne altogether by her, as the 
interest of the remainderman was mach greater than hers. 
Yet it was her duty, both as a temporary owner of these, as 
well as the holder of other slaves, to have them brought 
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back if she could. She acted in good faith, and it is not 
shown that the object could have been accomplished at a less 
expense. If the slaves had runaway, and not gone beyond 
the limits of the State, then, any small expense which might 
have been necessary in recovering them might, very properly, 
have been borne by her alone; but where they were lost to 
all parties, the rule should be different. In most cases, the 
life tenant would not attempt a recapture of the slaves, if he 
had to bear the whole or any considerable part of the expense. 
Where the whole value of the property is not expended in the 
effort to regain it, the expense shouid be borne by each party 
in proportion to his respective interest; but where the whole 
is expended, then, in the absence of mala fides, the loss must 
be total to each. As the commissioner has not, in the pres- 
ent case, credited the estate of the tenant for life with the ex- 
penses, he did right in not debiting it with the proceeds of the 
recaptured slaves. 

4, The fourth exception must be over-ruled, because the exe- 
cutrix was in no default in not paying interest on a debt which 
was not ascertained until the compromise. Besides, we can- 
not see that the compromise embraced any amount which 
bore interest from an antecedent period of time. The plain- 
tiff in the suit which was compromised, claimed a large sum 
as being due from the testator, which was resisted by him, 
and after his death, by his executrix. The compromise in 
question was then effected, by which the plaintiff agreed to 
take, and the executrix to pay, a round sem in which there 
was no distinction of principal and interest, and we cannot 
say, therefore, that any interest was included in it; but, if 
there were, the executrix had no means of ascertaining what 
it was, and on that account ought not to be charged with 
it. 

5. The fifth and last exception is also disallowed. The 
executrix had duties to perform in that capacity before she 
took the property as tenant for life. In collecting the assets, 
converting them into money, and paying the debts due from 
the estate, she was acting as executrix, and as such we can- 
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not see why she should not be allowed commissions as well as 
any other person acting in that capacity. It appears from 
the report that the commissioner has allowed her five per 
cent. on the amount of the receipts and nothing for disburse- 
ments—making the sum of $1320 27, which we think is no- 
thing more than a reasonable allowance for commissions. 

The report of the commissioner must be reformed in con- 
formity with this opinion, and may then be confirmed. 


Per Curra M, Decree accordingly. 


ELISHA EASON and others against WILLIAM SAWYER.* 


A cause pending in the Court of Equity, cannot be divided and sent as to 
one, or some of the defendants to this Court, while as to another, or other 
defendants, it remains in the Court of Equity for the county. 


Carsr removed from the Court of Equity of Perquimons 
county. 

The original bill is filed against Willis Bagly, executor of 
Martha N. Turner, praying for an account of the estate, and 
suggesting a misapplication of the funds. Afterwards, a sup- 
plimental bill is filed against Sawyer and others, alleging that 
they have received from Bagly certain property belonging to 
the estate of the testatrix, for which they are accountable. 
Sawyer answers, alleging that he is a bona fide purchaser. 
Whereupon, it is ordered by consent of partes, that this cause, 
as to William Sawyer, be removed to the Supreme Court for 
trial. 


Heath, for the plaintiff. 
Smith and Jordan, for the defendant. 





*Decided last term. 
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Pearson, J. The cause is not properly in this Court. In 
the first place, there is no order setting it for hearing; but 
waiving this, it is only sent here as to William Sawyer ; with 
respect to the principal defendant, Bagly, or his representa- 
tive, the cause still remains in the Court below. With every 
disposition to try causes that are sent to us, we do not feel at 
liberty to allow them to be split up in this manner; there is 
no statute which authorises it to be done. The cause is still 
pending in the Court below, and the question in which the de- 
fendant, Sawyer, is concerned, cannot be presented to us as a 
distinct branch of the cause. The case will be stricken from 
the docket, and the original papers, which have been sent up 
here, will be sent back. The necessity of sending the original 
papers, was suggestive of the incongruity of having the same 
cause pending in two courts at the same time. 


Per Crriam, Deeree accordingly. 





THOMAS JONES AND LUCY ANN BAIRD against JOUN BAIRD 


and another, Executor. 


Where a party made a bill of sale of aslave, for a valuable consideration, 
which was inoperative, because there was no subscribing witness to it, it 
was J/eld that the purchaser had a clear equity to call for a conveyance; 
either upon the ground that it was an attempt te pass the title, which failed 
by reason of a mere formal defect, or upon the ground that the inoperative 
instrument was evidence of an agreement to convey. 

Where, by an ante-nuptial deed, it was provided that the slaves of the wife 
were to remain in the possession and use of the husband, during coverture, 
in a suit, brought to compel the husband’s personal representatives to per- 

, fect the conveyance of a slave which the testator had attempted to convey 
to the wife's trustee, in lieu of one of her’s, which he had sold, which con- 
veyance was inoperative, for the want of a subscribing witness, it was [eld 
that the possession, by the husband, of the slave, intended to be substitu- 
ted, was, during the coverture, not adverse to the wife’s trustee; so that, 
neither the statute of limitations, nor the act creating a presumption of 
abandonment from the lapse of time, was applicable. 
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Cause removed from the Court of Equity of Person county. 

William Baird and Luey Ann Jones, being about to be 
married, entered into a contract, in writing, called herein a 
marriage settlement, reciting that both were possessed of con- 
siderable property, and conveying the estate and property be- 
longing to her, consisting of land, slaves, &c., to her two bro- 
thers, Thomas, and Roger A. Jones, in trust, to permit the 
said William, during the joint lives of himself and wife, “ to 
cultivate the said tract of land, and use the said slaves, and 
other personal property, and to have, receive, take, and enjoy 
all the crops, hires, rents, issues and profits, to and for his own 
use and benefit,” and on the death of Mr. Baird, she surviv- 
ing, the property may to go to her, but on her death, leaving 
him surviving, then to her appointees or legatees, and in case 
she should make no appointment or testamentary disposition, 
then to her heirs and next of kin, according to the laws of 
Virginia. After several provisions securing his estate against 
the wife’s claim for dower, distributive share, &c., the deed 
provides, “ And whereas, the said Lucy Ann, by agreement, 
entered into with her brothers, is bound to pay a certain por- 
tion of the debts of her father, it is hereby agreed that the 
funds, necessary for her compliance with this agreement, shall 
be raised from the sale of crops, made on the above mention- 
ed plantation, or, if necessary, by the sale of some part of the 
property herein conveyed ; it being the intention of the said 
Lucy Ann, that the said William shall not be required to pay 
the whole, or any part thereof, out of his own estate.” 

In the year 1828, it became desirable to sell one of the 
slaves, above conveyed, a young negro woman, named Jen- 
ney, whose conduct had become displeasing to her mistress ; 
whereupon, by the consent of the trustees, a sale was made 
by Mr. Baird, the husband, and the price received and used 
by him. At the same time, he executed an agreement, in 
writing, to substitute in her place another female slave of 
equal value with the one sold ; but some two years afterwards, 
not being satisfied with the instrument containing this agree- 
ment, he executed to Thomas Jones, the surviving trustee, an- 
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other instrument—a deed, dated 26th of June, 1830, of which 
the following is a copy: “ Whereas, in the year 1828, with 
the consent of my wife, Lucy Ann, I sold a negro woman, 
named Jenney, daughter of Cloe, which negro woman Jenney, 
by marriage contract between me and my said wife, was con- 
veyed in trust to Thomas and Roger A. Jones, for purposes 
therein expressed, which contract is recorded in the clerk’s 
office of Halifax county, Va., and as far as necessary, is in- 
tended to be considered a part of this instrument of writing ; 
and whereas, it was understood at the time of the sale of Jen- 
ney, that I would substitute my negro woman, Mary, daugh- 
ter of Molly, and the said Thomas Jones consenting to the 
said sale and substitution, as far as he is competent to consent, 
as surviving trustee: Now, therefore, know all men by these 
presents, that I, William Baird, in consideration of the pre- 
mises, and for the further consideration of one dollar, paid to 
me by the said Thomas Jones, the receipt whereof is hereby 
acknowledged, in order to make the said substitution, have 
granted, bargained, and sold, substituted, and conveyed, 
and by these presents do grant, bargain, and sell, substitute, 
and convey, unto the said Thomas Jones, in trust, for the 
same purpose and benefit expressed, or intended in the said 
marriage contract, the said negro woman, Mary, and her child, 
Washington, born since my agreement to substitute Mary in 
the place of Jenney, to have and to hold, &c.,” expressing 
the trusts as declared in the marriage contract. 

This deed, on its being executed, was delivered to the trus- 
tee, Thomas Jones, and after remaining in his custody several 
days, was handed to the bargainor, who promised. and agreed 
to take it to the county of Person, in North Carolina, where 
he and his wife resided, and where the slaves in question were, 
and have the same registered. This was not done by him, and 
the deed is still unregistered. This deed has no subscribing 
witness. It remained in the possession of the defendant’s tes- 
tator, Mr. Baird, for several years, and was by him handed to 
his wife, the plaintiff, Lucy Ann, who produced it after his 
death in the year 1857. The bill further alleges that after the 
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death of Mr. Baird, the plaintiffs demanded the slave, Mary, 
and her increase, of the executors, who refused to give them 
up. 

The prayer of the bill is, that the defendants, who are the 
executors of Mr. Baird, shall be decreed to surrender the wo- 
man, Mary, and her offspring, born since the year 1828, and 
make a preper conveyance of the same to the trustee for the 
use and benefit of the plaintiff, Lucey Ann, according to the 
terms of the marriage settlement, and for an account of hire, 
&e. 

The defendants, being executors, in their answer, do not 
profess to know any thing of the matters above stated, 
but they express a belief that, as their testator had to pay a 
large sum for his wife, (over three thousand dollars,) which 
she was bound to pay to the United States en account of her 
father’s liability as a custom house oflicer—he altered his pur- 
pose of making this conveyance, and that in this way its not 
being registered is accounted for. They insist, further, that 
if the plaintiffs have any equity in the premises, that out of 
such claim should be deducted the sum paid as above men- 
tioned, with interest thereon, being paid out of his own means 
by their testator, for and on account of his wife; which by the 
marriage contract he was to be entirely exempted from. 

The defendants also rely upon the statute of limitations and 
the presumption of abandonment arising from the length of 
time. 

The cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court. 


Badger and Norwood, for the plaintiffs. 
Reade and J. I. Bryan, for the defendants. 


Pearson, C. J. The evidence establishes the execution ef 
the deed by William Baird, the testator of the defendants, to 
the plaintiff, Thomas Jones, bearing date of the 26th of June, 
1830, and by the force and effect of that deed the plaintiffs 
are entitled to the slaves in coatroversy. 
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The fact that William Baird, after the marriage, paid a 
large amount of money in satisfaction of a debt of the father 
of the plaintiff, Lucy Ann, for which she was liable, did not 
justify the failure of the said William to have the deed regis- 
tered as he had undertaken to do, and does not furnish to the 
defendants, his executors, any ground upon which they can 
resist the claim of the plaintifis. If the existence of that debt 
had been concealed from the testator, the case would have 
presented a different aspect. It was, however, not only made 
known to him, but by the deed of marriage settlement, under 
which he was entitled to the profits of the land and other 
property during coveture, and all of which he enjoyed during 
his life-time, it is expressly stipulated that the portion of the 
debt for which the plaintiff, Lucey Ann, was liable, should be 
paid out of the crops made on the plantation, and he took the 
use thereof subject to that charge. 

The statute of limitations and the lapse of time cannot avail 
the defendants, whether the deed of the 26th of June, 1830, 
be treated as an executed conveyance by which the title pas- 
sed, or as evidence of an executory agreement by which the 
one slave and her child were to be substituted for the other. 
If the title passed, then the plaintiff, Jones, held the slaves for 
the use of Baird during his life, and he was, by the provisions 
of the deed, entitled to the possession; so it was not adverse, 
and the statute has no application. If it was an executory 
agreement, being by deed, it does not fall under the provis- 
ions of the statute, and no presumption of a release or aban- 
donment of the claim can arise from the lapse of time, because 
the covenant was not broken and Jones had no cause of action 
at law until a performance was demanded and refused ; and 
in equity under the maxim that “ that is considered as done 
which ought to be done,” the possession of Baird was “ con- 
geable,” and there being no conflict, there was nothing to in- 
duce a presumption inconsistent with the respective rights of 
the parties; in other words, where the possession of the par- 
ties is not adversary, mere inaction or a failure to require the 
formal execution of a muniment of title in pursuance of an 
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agreement, will give rise to no other presumption than that 
of the fact that they were acting under the agreement as if it 
was executed. 

The Court met with more serious difficulty in this question: 
If the deed of the 26th of June, 1830, passed the title, then 
Jones ought to have had it registered, and the plaintiffs have 
no standing in equity ; for, although Mrs. Baird, being a cestud 
quit trust, could maintain a bill against her trustee and the 
present defendants upon an averment that he refused to bring 
an action at law by collusion with them, yet such is not the 
fact in our case. 

Weare satisfied, however, that this deed did not pass the title 
because it was inoperative as a bill of sale having no attesting 
witness according to the provisions of the statute. Rev. Stat. 
chap. 37, sec. 19.: “All sales of Slaves shall be in writing, 
attested by at least one credible witness, or otherwise shall 
not be deemed valid.” 

It is held in some of the old cases, that the act of 1784, as to 
sales, and the act of 1806, as to gifts of slaves, apply only in 
favor of creditors and purchasers, being intended merely to 
prevent fraud, and that as between the parties, sales and gifts 
of slaves are valid at common law. The correctness of these 
decisions has always been questioned, and it was thought the 
statutes were intended to prevent perjury, as well as fraud. 
In respect to the act of 1806, one of its provisions makes valid 
a parol gift by a parent to a child, if the parent dies intes- 
tate. This branch of the statute, by its very terms, applies 
inter partes, and accordingly it has been held, in many cases, 
that such a parol gift is not’valid as well between the parties 
as in favor of creditors and purchasers, unless it stands unre- 
voked until the contingency happens. In respect to the act 
of 1784; the act of 1819, Rev. Stat. ch. 50, sec. 8, requires 
all contracts to sell slaves, to be in writing. This, of course, 
applies inter partes, and is intended to prevent perjury as well 
as fraud, and was a Legislative construction of the act of 1784 ; 
for manifestly, the same ceremony should be required in re- 
gard to a sale, as was deemed necessary in regard to an agree- 
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ment to sell, there being the like danger of perjury, and the 
provision, in respect to sales, “ which are accompanied with 
the actual delivery of the slave to the purchaser,” did not 
weaken the inference ; for, if the statute only applied in favor 
of creditors and purchasers, and left a parol sale good between 
the parties, at common law, the title would pass without de- 
livery, and so, although perjury was guarded against, in a 
contract to sell, yet the door was left wide open for it in the 
case of a sale, and it was only necessary to procure witnesses 
to swear that the parties sold, and did not simply contract to 
sell. We will not enter further into the question, because it 
is settled by the case of Zooley v. Lucas, 3 Jones’ Rep. 146. 

As the deed, on the 26th of April, 1830, did not pass the 
title for the want of the ceremony of an attesting witness, its due 
execution having been established, and it appearing there- 
by that, for a valuable consideration, the testator of the de- 
fendants had agreed to convey the woman and child, named 
in the pleadings, in the place of the one whom he had been 
permitted to sell, and the price of whom he had applied to 
his own use, the plaintiffs have a clear equity now to call for 
the execution of a formal conveyance, upon two grounds: if 
the parties intended, by the deed, to pass the title, as is to be 
inferred from its terms, and the intention failed to take effect, 
by the omission of a mere formal act, equity, there being a 
valuable consideration, will require the conveyance to be per- 
fected ; as a surrender is supplied in the conveyance of a 
copy-hold estate, or the informal execution of a power of ap- 
pointment is aided ; and if the legal effect of the deed is mere- 
ly to furnish evidence of an agreement to convey, as a note 
or memorandum thereof, in writing, signed by the party, 
equity will enforce a specific performance. 


Per Curiam, Decree for plaintiffs. 
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MARCUS C. BOGEY against WILLIAM H. SHUTE and others. 


A mortgagee in a bill for foreclosure cannot bring in one who is in possession 
of a part of the mortgaged premises claiming it adversely, and pray to have 
his title deed set aside as having been voluntary and antedated to defraud the 
mortgagee and other creditors, the bill not alledging any impediment in the 
way of the plaintiff's suing at law. 

A bill for an injunction to stay destructive waste cannot be sustained against 
one in exclusive possession, claiming, colorably, the absolute estate, where 
no action at law has been brought and none contemplated. 


Cause removed from the Court of Equity of Craven county. 
On the 22d of January, 1840, Rhoderick S. Shute executed 
to the plaintiff a mortgage in fee of several tracts of land to 
save him harmless as his surety in several bonds and notes 
given by them to several persons and registered on the 29th 
of January, 1840. In April, 1848, the plaintiff filed an ori- 
ginal bill against the mortgagor stating the payment of the 


debts by the plaintiff and praying a foreclosure or sale of the 
premises for his satisfaction. Rhoderick 8. Shute died with- 
out putting in an answer, and by a bill of revivor and amend- 
ed bill filed in October, 1850, the suit was revived against 
William I]. Shute the younger, the only child and heir at law 
of the mortgagor. The latter bill also states that the other 
defendant, William II. Shute, the elder, had set up title to a cer- 
tain part of the mortgaged premises in fee, by virtue of a deed 
therefor from Rhoderick 8. Shute to him, bearing date the 
Ist of May, 1838, and purporting to be made upon the consid- 
eration of $295 paid, which was registered upon the acknow- 
ledgment of the bargainor, in August, 1841. The bill charges, 
that at the time the deed to him bears date, the defend- 
ant, William I1., the elder, was a small child and had not the 
means of purchasing the land, and that, in fact, he paid no- 
thing for it; that the deed was ante-dated, so as to overreach 
the mortgage to the plaintiff, and was devised by Rhoderick 
S. Shute to defraud him and his other creditors, as he was in 
failing circumstances, and became insolvent several years be- 


fore his death. 
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The prayer is for a discovery on those points, and that the 
deed may be declared fraudulent and void as against the 
plainiiff and decreed to be delivered up; or that the defend- 
ant, William H., the elder, shall release, and for general 
relief. 

By a supplemental bill it is stated that the land is poor and 
not fit for cultivation, but has on it a large number of pine 
trees, valuable for timber, and also for turpentine—and charg- 
ing that Wiiliam I. Shute, the elder, had got into possession 
of the land, and was cutting, removing and selling the timber, 
in large quantities, and thereby destroying the value of the 
land so that it would be rendered an insufticient security for 
the sum due to the plaintiff on his mortgage, before the cause 
could be brought to a hearing; and that he is insolvent, and 
praying an injunction restraining that defendant from the de- 
structive waste; and upon this bill the injunction was ordered. 

A formal answer was made for the infant heir-at-law. 

To both the bills the other defendant, William IL. Shute, 
the elder, answered, that the deed to him was not ante-dated, 
but was executed on the day it bears date, and for the con- 
sideration of $295, mentioned in it, which was advanced and 
paid for him by one Ann Foscue, the grand-mother of this 
defendant, for his preferment in life, and was bona fide, and 
not intended to defraud the plaintiff, or any crediter of Rod- 
erick S. Shute. The answer admits that the defendant is in 
possession of the land covered by the deed to him, and has 
been for several years, and that he is cutting the timber and 
disposing of it, but says that he is not doing so wastefully, 
but, as any other prudent proprietor would, and as the legal 
and rightful owner, he has a right to do; and it then insists, 
that both as to the title to the land, and the alleged trespass 
on it, the matter is triable at law. 

By a consent of the parties, there was a reference to ascer- 
tain the sum due to the plaintiff on the footing of the mort- 
gage, and there was a sale of those parts of the mortgaged 
premises not claimed by the defendant, William I. Shute, 
the elder ; and the master reports that after applying the pro- 
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ceeds of the land sold, there is a balance due to the plaintiff 
of $574 08, with interest, from June 20th, 1857. 


Badger, Green and Mason, for the plaintiff. 
J. W. Bryan, for the defendant. 


Rorrim, J. The plaintiff is entitled, as a matter of course, 
to a decree of fureclosure as against the heir of the mortgagor ; 
but, as that defendant is an infant, the costs cannot be given 
against him, and are chargeable on the mortgaged premises, 
as the debt and interest are. 

With respect to the other part of the case, the Court is of 
opinion that the bill cannot be sustained. The parties have 
taken much testimony to impeach and sustain the deed under 
which the defendant, William II. Shute, the elder, claims. 
But we do not meddle with it, because that is a question con- 
cerning the legal title merely, and is not properly cognizable 
in equity. The plaintiff does not come into court upon an 
equitable title, but upon his legal title as mortgagee, for the 
purpose of getting his debt, or having his legal title quieted 
by terminating an equity of the mortgagor to redeem. Thus 
far the bill is a proper one. But finding, as he says, that the 
other defendant was also claiming the land, as the legal owner 
in fee, under a deed from the plaintiff's mortgagor, prior in 
date to the the mortgage, the plaintiff alleges that deed to 
be fraudulent and void as against the creditors of the maker 
of it and against himself as mortgagee—because, supposing it 
to have been executed at its date, it was a voluntary convey- 
ance by an insolvent man; and also that it eannot defeat the 
the plaintiff’s title, because, though bearing date prior to the 
mortgage, it was, in fact, cxecuted afterwards. Upon both of 
these points, the parties are at issue, and it is apparent that 
they involve, simply, the legal title, as between these parties. 
The bill states no impediment in the way of the plaintiff’s 
suing at law, nor any reason for suing here. It is, upon its 
face, an ejectmen! bill, and every question raised here, as to 
the title, could be raised and would be triable in an action of 
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ejectment ; and, therefore, this Court ought not to assume the 
jurisdiction of deciding them. There are a few eases in which 
some of the courts of this country have said, that where the 
defendant submits to the jurisdiction by answering on the 
merits without raising the objection, and the parties bring the 
cause to a hearing on the proofs, the question will be enter- 
tained, because the court is competent to decide a question of 
fraud. But that depends upon the nature of the fraud, and 
the kind of interest affected by it; and as a general proposi- 
tion it may, therefore, well be questioned. But, certainly, it 
cannot apply to a case like this, in which the questions are 
peculiarly proper for a jury, and on which, if the court would 
assume the jurisdiction at all, issues would probably be di- 
rected. And, more especially, it is not here applicable—be- 
cause the defendant distinetly raises the objection in his an- 
swer, and it was, therefore, the fully of the plaintiff by taking 
replication to proceed to proofs, and compel the other party 
to do so tea. 

Nor is the plaintiff’s case any the better upon the supple- 
mental bill, on which he obtained an injunction against cut- 
ting the timber on the land. It does not seek an account of 
the produce of the timber, but merely an injunction on the 
ground of the insolveney of the defendant and the injury te 
the substance of the estate, by acts in the nature of destructive 
waste. Such a bill cannot be sustained against one in exclu- 
sive possession—claiming, colorably at least, the absolute 
estate, until the plaintiff has established his title at law—or, 
at all events, an injunction can be granted only when the 
plaintiff is endeavoring to establish his title at law, and until 
he should have a reasonable time allowed for that purpose. 
For, the court of equity acts in such cases, net as supersed- 
ing the jurisdiction of the courts of law over a legal title, but 
only in aid of a legal remedy, defective, beeause dilatory. 
These principles were so fully settled in the case of Zrwin v. 
Davidson, 3 Tred. Eq. 311, that they need no further illustra- 
tion on this oceasion. Here, there has been no trial at law, 
and no case put in train for trial. On the contrary, the plain- 
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tiff, clearly, does not contemplate such a course, but proposes 
to change the jurisdiction altogether ; for, the reason assigned 
in the bill for the necessity for the injunction is, that without 
it, the timber would all be felled and sold before the hearing 
of this cause, so as to destroy the value of the land as a secu- 
rity for the debt at the making of a decree for foreclosure. 

In no respect, therefore, can the bill be entertained as 
against the defendant, William II. Shute, the elder, and as 
against him it must be dismissed, with costs. 


Pree Crurias, Decree accordingly. 


BENJAMIN I. DUNLAP against THOMAS INGRAM aad others. 


A bequest of slaves, with a request that the legatee will permit them to have 
the result of their own labor, is a bequest for emancipation, and a trust in 


them results, 

An undisposed of surplus of a testator’s estate, must be distributed among al? 
the testator’s next of kin, althongh words are used in the will, manifesting 
an intention to exclude some of them from participating in his estate. 

It is reasonable for a testator to say, when he makes a gift to one, that it is 
in bar of a claim the donee has, or may set up against him, and that the 
legatee must release the claim before he can have the legaey. 

The course of the Court of Equity in respeet to elections, is, not to compel a 
party to choose between the opposing interests, until they are in such a 
state as to enable the party to see on which side his interest lies. 

Where au interest is given to each one of a class of persons severally, upon a 
condition, that they respectively release a joint claim against the testator, it 
was {/e/d that each individual was to perform the condition for himself, and 
further, that a forfeiture arising from a nonperformance of the condition, 
fell into the undisposed of surplus. 


Cavsr removed from the Court of Equity of Anson county. 
Jeremiah Ingram, of Anson county, died in February, 1856, 
having made his will in December, 1853, in which he made 
the following dispositions : 
“Item Ist. My will and desire is, that all my negroes, in 
this State, be kept together and worked on my plantation, un- 
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til the lease that Presley and Elizabeth Stainback have on my 
plantation shall expire, except such of them as I shall other- 
wise dispose of. 

“Ttem 2nd. I give to my brother, Ebenezer, my Leake 
tract of land during his natural lite; and at his death to be 
sold, and the proceeds divided among my heirs, as herein-af- 
ter mentioned. 

“Ttem 3rd. I bequeath to the American Bible Society, 
the sum of six hundred dollars, to be paid within two years 
after the probate of my will. 

“Ttem 4th. The Missionary Society of the South Carolina 
Conference of the Methodist Episcopal Chureh, South, six 
hundred dollar. 

“Ttem Sth. I give to Riston II. Bennett, the sum of five 
hundred dollars, as his full share of my estate. 

“Ttem 6th. I give to my nephew, Benjamin Ingram, son 
of Lemuel Ingram, deceased, the sum of five hundred dollars, 
as his full share of my estate. 

“Item 7th. I give to my nephew, Presley N. Stainback, 
the sum of one thousand dollars. 

“Item 8th. I give to my sister, Elizabeth Stainback, the 
sum of one thousand dollars, in addition to an equal part of 
my estate. 

“Ttem 9th. I desire that the tract of land, on which I live, 
be valued at cash valuation, and that one of my legatees take 
it at that valuation. 

“Ttem 10th. My wish is, that all my land, in this State 
and in Mississippi, not otherwise disposed of, be sold, and the 
proceeds divided equally among the heirs of Willliam P. Ing- 
gram, all entitled to one share, and the heirs of Lemuel Ing- 
ram, deceased, (except Benjamin Ingram and Riston H. Ben- 
nett) and entitled to one share jointly, and my brother Tho- 
mas, my sisters, Elizabeth Stainback and Hannah P. Dunlap, 
to receive a share each. 

“Item 11th. My desire is, that all my negroes, in the 
State of Mississippi, (except Reuben) together with all the 
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other property I may possess in that State, be disposed of, and 
the proceeds disposed of, as in item ten. 

“Ttem 12th. I give to my friend, Horatio Tyson, my ne- 
gro Reuben, now in Mississippi. 

“Item 13th. My will and desire is, that all my negroes in 
this State, except such as may hereinafter be disposed of, 
which T may die in possession of, be equally divided or sold, 
and the proceeds divided among the heirs of William P. Ing- 
ram, deceased, all entitled to one share, the heirs of Lemuel 
Ingram, deceased, (except Benjamin Ingram and Riston H. 
Bennett) entitled to one share, my brother, Thomas Ingram, 
my sisters, Elizabeth Stainback and Hannah P. Dunlap, each 
entitled to one share. My further desire is, that if any of my 
negroes should have a choice of homes, they be valued at alow 
price, to such one of my legatees as they may wish to live 
with ; and that all the claims I hold against any of my lega- 
tees, of whatever date may be taken into consideration in the 
final division. 

*Ttem 14th. I give and bequeath to my nephew, John B. 
Ingram, my negroes, Edmund, Tempe, George, Dick and Judy, 
in trust, with a desire that he permit them to enjoy the 
proceeds of their labor in all respects, in as full and ample a 
manner as the laws of the State will permit, and that they 
may have the use of a sufficient portion of my land in the 
Patterson tract, for making their support. I also give and 
bequeath to the said John B. Ingram my negroes, Viger and 
her children, John, Alexander, Washington and Franklin, in 
trust, with a desire that he will permit them to enjoy the ben- 
efit of their own labor in as full and ample a manner as the laws 
of the State will permit, and that they be permitted to have 
a home on my plantation.” 

The testator appointed three executors, of whom the plain- 
tiff alone proved the will. Ie afterwards executed the fol- 
lowing codicil, dated April 8th, 1854: 

“ Whereas, in my last will, bearing date, &e., I have given 
and begeathed to Riston H. Bennett, $500, as his full share of 
my estate, and to Benjamin Ingram, son of Lemuel, deceased; 
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the sum of $500, as his full share of my estate ; and whereas, 
Ihave given and bequeathed in my said will, in the 13th 
clause thereof, to the’ heirs of Lemuel Ingram, decased, (ex- 
cept Benjamin Ingram and Riston IH. Bennett, who married 
Anne, a daughter of said Lemuel) one share jointly between 
them of all the residue of my estate, not otherwise disposed of* 
in my said will, the said share being the one 5th part of the said 
residue ; now, being desirous of modifying my will, in respect to 
the aforesaid legacies, Ido hereby alter the said legacies, and de- 
clare that it is my will and intention, that if the said Riston H, 
Bennett and his wife Anne, and the said Benjamin Ingram, 
or Samuel P. Ingram, Presley Ingram, Martin P. Myers, and 
his wife Winny, Roland Crump, and his wife Sarah, and John B. 
Ingram, or either of them, who are the rest of the heirs of Lem. 
Ingram, deceased, shall prefer or set up any claim or debt or 
demand against me in my life-time, or executors, or adminis- 
trators, after my death, for any matter or thing arising from, 
or in any way growing out of my execution of the will of the 
said Lemuel, deceased, as his executor, shall forfeit all right 
to his, her, or their legacies aforesaid, in my will mentioned, 
and all interest in my estate; and I do further declare it to 
be my will and intention, that my executors shall not pay to 
to the said Riston H. Bennett, or to Benjamin Ingram, this 
legacy of $500, nor to the other children of Lemuel Ingram, 
their respective portions of the aforesaid share of the residue 
of my estate, bequeathed to them, until each one of them, 
applying for his legacy, shall execute to them a full release 
and acquittance of all demands, actions, and causes of action, 
which he may have against my representatives for, or on ac- 
count of, any matter or thing arising from, or growing out of 
the execution of the will of the said Lemuel, by me, as his 
executor. And I do hereby ratify and confirm my said will, 
in every thing, except, in so far, as the same is hereby re- 
voked or altered.” 

The bill is filed, by the executor, against the American Bi- 
ble Society, and the Missionary Society of the South Carolina 
Conference of the Methodist Episcopal Church, South, and 
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against the specific legatees, and the brother and two sisters 
of the testator and their husbands, and against John B. Ing- 
ram, Riston II. Bennett and wife, and Benjamin Ingram, and 
the other children and heirs-at-law of the two deceased bro- 
thers, William P. Ingram and Lemuel Ingram, and prays to 
‘have the duties of the executor, and the rights of the several 
legatees, and of the next of kin, declared upon the following 
points : 

Ist. Whether the bequests to the American Bible Society, 
and the Methodist Missionary Society, are valid, and ought 
to be paid by the plaintiff. 

2nd. Whether the disposition of the slaves to John B. Ing- 
ram, in the 14th item, for the purposes therein mentioned, is 
valid, and, if not, whether they, being a part of the testator’s 
negroes in this State, pass with the others under the 13th item 
of the will, or go to the testator’s next of kin, including, or 
excluding, Benjamin Ingram and Riston H. Bennett and wife; 
or whether they belong absolutely to John B. Ingram in his 
own right. 

3rd. Whether the terms and conditions imposed by the 
codicil on the legatees, Benjamin Ingram, Riston I. Bennett, 
and the other children and heirs of Lemuel Ingram, in re- 
spect to the forfeiture of their legacies, if they should prefer 
a claim arising out of the testator’s administration of Lemuel 
Ingram’s estate, or refuse to execute releases, are valid, and 
ought to be enforced or not; and if yea, whether the prefer- 
ring a claim ora refusal to release by one of them, would 
work a forfeiture by all of them; or would only he, she, or 
they, thus claiming or refusing to release, incur the forfeiture ; 
and within what time must those persons accept their legacies 
and execute the releases. 

4th. Whether the conditions imposed by the codicil, attach 
to the legacies to the heirs of Lemuel Ingram, given in the 
10th and 11th items, as well as to those in the 13th item. 

5th. And should any forfeiture, in the whole or in part, be 
incurred by any of those persons, what disposition is to be 
made of the legacy or legacies, thus forfeited. 
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6th. The bill states further, that, exclusive of the specific 
legacies and the negroes bequeathed to John B. Ingram, there 
is not a sufficient fund to pay the debts and pecuniary lega- 
cies, and prays directions as to the fund for their payment. 


Ashe, for the plaintiff. 
Winston, Sr., Osborne and Strange, for the defendants. 


Rvrrim, J. No observations are required on the first point, 
as the counsel for all the defendants agree, that the charitable 
bequests for religious purposes shall be paid. 

There is no doubt on the second point, that the legatee, 
John B. Ingram, cannot hold the negroes, beneficially, as he 
takes them on an express trust. And there is as little doubt 
that the trust expressed is unlawful, as it is very plainly for the 
emancipation of negroes who are to reside here. The words 
in this will are much the same as those in the will in Sorrey 
v. Bright, 1 Dev. & Bat. Eq. 118—in which, and in numerous 
other cases, it has been held, thatthe trust was void, and results. 
The fund would fall within a general residuary clause, accord- 
ing to the case cited, if the will contained such a clause. The 
codicil speaks of the residue of the estate having been given 
by the 13th clause of the will. But when that clause is look- 
ed at, it is seen that it does not give any thing as a residue of 
the estate. The only sense in which the testator could have 
called what is there given away, a residue, is, that he thought 
by the previous gifts in the will he had exhausted his estate, 
saving only as to those parts of it which he was disposing of 
by that clause. Having nothing else to dispose of but the 
negroes in North Carolina, he considered that in giving them 
he was giving the residue of what he was worth. But he did 
not give them as the residue of his estate, nor even as a gen- 
eral residue of his negroes, since by the exception in that 
item of such negroes as he might thereinafter dispose of oth- 
erwise, and by the subsequent disposition of some of those 
negroes, he turns the gift into one of a special residue, if it be 
a residue at all. Indeed, upon the words “All my negroes in 
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this State of which I may die in possession,” it would rather 
seem to be a specific legacy than residuary. Visbet v. Mur- 
ray 5 Ves. 150; Lveritt v. Lane 2 Ived. Eq. 548. In either, 
as put, the negroes excepted, and afterwards disposed of for 
emancipation can never fall back into it, whether they are 
effectually disposed of or not in the subsequent part of the 
will. Those negroes only are given in the 13th clause which 
are not taken out of it; and those excepted turn ont not to be 
legally disposed of, and, consequently, result to the next of 
kin. 

The question then arises, on which the parties ask the de- 
claration of the Court, which of the next of kin succeed to 
that surplus, and in what proportions? Naturally, they sue- 
ceed to such an interest as next of kin do when there is a 
total intestacy. They take, because as to this fund, the de- 
ceased is intestate, and there is no other rule for the distribu- 
tion of it but that furnished by the statute of distributions. 
In England, it formerly belonged to the executor, unless upon 
the will it was seen he was an executor in trust, as he was 
called ; and every executor is such an executor here since the 
act of 1789. It was contended, however, at the bar, that the 
terms in which the legacies are given to Benjamin Ingram 
and Bennett repel their claim, and that of the wife of the lat- 
ter, to any part of this surplus; and the point was argued with 
learning and ability by the counsel for the other next of kin. 
Yet, it has failed to satisfy the Court of the correctness of the 
position, and our opinion is to the contrary. If the question 
concerned the Bennetts alone, it might be of some interest to 
enguire, whether or not the wife is within the terms of exclu- 
sion used in this will. But, as the opinion of the Court is, 
upon the general qnestion, in favor of both Benjamin Ingram 
and the husband, Bennett, it is not worth while to consider 
the particular point respecting the wife. It was admitted in 
the argument, that the exclusion of all the next of kin, would 
not defeat them of the surplus—though it was said the exclu- 
sion of one among two or more would be effectual as to that 
one. Now, the ground on which the next of kin take, in the 
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first case, is, that the testator has left the surplus undisposed 
of, and they must take, because there is no one else who can. 
Then, it is plain, they take by the law, and not by the will. 
The same reason applies as directly and conclusively where 
there is an exclusion of one of several next of kin, and the 
contrary doctrine is absolutely inconsistent with the nature of 
the fund, which is a residue undisposed of—not touched by 
the will, and left to the law alone. If, then, the exclusion of 
one be effectual, it must be because, by reason of the exclusion, 
there is a gift by implication to the other next of kin, and 
they take as general residuary legatees. The interpolation of 
such a general residuary clause upon implication is inadmis- 
sible upon any proper principle of construction. Such an 
implication could only be justified upon the clearest intention, 
and in this case, it is plain, the testator thought, he had given 
away all his estate, and the partial intestacy arises, as it gen- 
erally does, from a defect in one of the dispositions from which 
a surplus arises, which was not in his contemplation, and 
about which he had, therefore, no particular intentions. 
Among the numerous cases adduced in the argument, there is 
but one directly in point—that of Vachell v. Breton, 1 Bro. 
Parl. Cases, 167. There, the testator gave ten shillings, each, 
to two children, whom he called the children of his wife, and 
who, it appears, were born during his separation from her, 
and he added to the gift the words “and no more,” and it 
was decreed that a surplus should be distributed awiongst the 
testators next of kin, excluding the children. It may be ob- 
served on that case, in the first place, that the decree in the 
court of chancery was the other way; Vachell v. Jeffries, 
Pr. in. Ch. 169, and that no reasons are given for the judgment, 
and it does not appear that any one of the Judges gave an 
opinion. It seems to have been decided simply by a vote of 
the Lords. What influenced that body one cannot undertake 
tosay. It may have been that the children were not deemed 
akin to the testator; for, although born in wedlock, they 
might have been bastards, if the separation was of a kind to 
exclude access ; or it may have been an act of arbitrary ex- 
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clusion on account of an obvious suspicion of the imposition 
of spurious issue on the testator, without considering the ques- 
tion of bastardy in a legal point of view; or may have been 
on the construction of the will. If the decision went on either 
of the two first grounds, it has no application here. If on the 
last, it seems to us not to be law, for the reasons already given. 
The authority of the case is to be further doubted, because it 
has not been followed, as far as our researches extend, nor men- 
tioned with approbation, by any Judge or respectable commen- 
tator. On the contrary, an undisposed of residue has always 
been divided among all the next of kin, as in a case of total 
intestacy, with the exception, only, as to hotchpot, and that 
because the statute which provides for it has only a total in- 
testacy within its purview. Besides, the recent decision in 
Johnson v. Johnson, 4 Beav. 318, lays down the law in direct 
opposition to the case in the Ilouse of Lords. In that case, 
the testator cut off his widow and one of his daughters from 
any part of his property, and directed that they should not 
recieve any benefit therefrom; but he made no disposition of 
it. It was held, nevertheless, that the negative words could 
not exclude one of the next kin, and therefore that the wid- 
ow and daughter were entitled to their share of the residue. 
That such was well understood to be the state of the law in 
England, is deducible from the recital in jthe modern statutes 
in that country, converting executors into trustees, (in respect 
of any residue not expressly disposed of,) for the persons who 
would be entitled to the estate under the statute of distribu- 
tions, if the testator had died intestate. Our act of 1789, 
thongh not so much in detail, is the same in substance, in 
providing that the executor shall retain only his charges and 
disbursements, and that at the end of two years, all the estates 
remaining, shall be delivered and paid over to such persons to 
whom the same may be due by law or the will of the deceas- 
ed. That due by the will is whatever the will disposes of, 
and that due by law is, necessarily, that not disposed of by 
the will, and is the surplus now under consideration. By 
what law is it due# There is no other that can be meant but 
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the statute of distributions. As, therefore, the next of kin 
take in this case by law, negative words cannot exclude them, 
and they must all take. Although in Jones v. Masters, 3 
Mar. Rep. 110, it was not the precise point before the Court 
in the action at law, yet the remarks of Judge ILenperson, in 
alluding to it, incidentally, denote very explicitly his opinion 
on it. He said that although one could not claim as legatee 
under a will in opposition to the intention of the testator, yet 
there are many cases, where the next of kin take in express oppo- 
sition to the words of the will; because they take under the 
law, and not under the will, and their right can be defeated 
only by the substitution of some person to take in their place, 
and not by a declaration that they shall not take. 

The Court concludes, therefore, that Benjamin Ingram and 
Bennett and wife, take their shares, of this fund, with the oth- 
er children of Lemuel Ingram, as representing their father. 

There is no reason for not putting the children of Lemuel 
Ingram to the election imposed on them in the codicil. It is 
reasonable for a testator to say, when he makes a gift to one, 
that the gift is in bar of a claim the donee has, or may set up, 
against him, and, that the legatee must release the claim, be- 
fore he can recover the legacy. The election here goes to all 
the provisions in the will, in favor of Benjamin Ingram and 
Bennett, and the heirs of Lemuel Ingram ; for, although, the 
codicil recites only the provision made in the 13th clause, yet 
the forfeiture, upon preferring a claim arising out of the tes- 
tator’s administration of Lemuel’s estate, is not confined to the 
legacies given in that clause, but it is added, “and all inter- 
est in my estate.’ The election of each one is to be made for 
him or herself, and does not affect any other. The codicil is 
not, in every part, distinct on the point, but that is the effect as 
a whole ; for, in requiring releases, it directs that ** each one 
of them applying for his legacy, must release all demands he 
may have,” before the executor shall pay their “ respective 
portions,” and the forfeiture is of “all right to his, her or 
their legacies aforesaid ;” from which, the inference is, that 
the act of each is to operate on his several interest. 
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As to the time within which those persons are to execute 
releases, the testator, having limited none, it is to be deter- 
mined by the general rule of Equity. It is the course of the 
Court not to put one to his election, until the estate is in such 
a condition as to enable the party to see on which side his in- 
terest lies ; for Equity does not put a surprise on persons in this 
situation, but leaves them to decide after an opportunity of 
comparing the value of their original rights with that derived 
under the will. Therefore, the executor has no right to call 
for an election until the accounts of the testator’s estate shall 
be so far made up as to satisfy the legatees on those points, and, 
indeed, if necessary for that purpose, the Court would, at the 
instance of either party, direct such an account in this cause. 
Newman v. Newman, 1 Bro. C. C. 186. 

If any of the parties should elect not to take under the will, 
the legacies to those parties would also fall into the surplus, 
because the will does not, in case of a forfeiture, give the leg- 
acies over, nor in any way dispose of them, since, the gifts 
are not of the whole share to such of the legatees as may re- 
lease, but they severally take a share of the fifth part and no 
inore. 

It arises from the nature of an undisposed of surplus in the 
hands of an executor, that it should be the primary fund in the 
payment of debts and pecuniary legacies, as the testator must 
always be supposed to intend that his legatees shall have their 
legacies without abatement, if there is any other fund for the 
satisfaction of creditors and general legacies. A surplus is 
such a fund, just as lands descended stand before those de- 
vised in respect to charges on both. 


Per Cortam, Decree accordingly. 
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JACKSON DAVIS and others against WM. A. MARCUM. 


When an administrator was ordered by court to sell property for distribution, 
on a credit, taking bond with sureties for the purchase money, he is only 
respousible in respect to the sufficiency of the bond, for wilfully or negli- 
gently taking such sureties as were not guod, or such as he had not good 
reason to believe were sufficient. 

A delay by an administrator, of one month, to bring suit on a bond taken on 
the sale of property, made under an order of court for distribution, will not 
make the administrator liable for the loss of the debt by the insolvency of 
the obligors, where there appeared to be no likelihood of such insolvency 
at the time. 


Apprat from the Court of Equity of Chatham County. 

The bill is filed by the next of kin of Turner Mason, who 
died in Orange county intestate, against Marcum, who ad- 
ministered on his estate. The defendant submitted to an 
account; but by his answer objects to being charged in the 


account for the value of two slaves, whom he sold on credit 
and for whom he received nothing, by reason of the insolvency 
of the purchaser and the sureties in his bond. On that point 
the cause was heard in the court of equity, and the master 
was directed, that in taking the account he should not charge 
the defendant therewith; and from the order the plaintiffs 
were allowed to appeal. 

The material facts with respect to the question, appear, 
from the pleadings and proofs, to be these: In November, 
1853, the county court of Orange ordered the defendant to 
make sale of two slaves, left by the intestate, on a credit of 
six months, for the purpose of distribution amongst the next 
of kin, who were numerons, and among whom was the defend- 
ant. Early in January, 1854, the defendant offered the slaves 
for sale at the late residence of the intestate, and they were bid 
off at the price of $2,265, by one McDuffie, of Cumberland 
county. Several of the next of kin were present at the sale, 
and were well satisfied with the price. But the purchaser 
was unable to yive snreties at that place, and, in order to 
complete the sale, which was deemed advantageous, it was 
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agreed between the parties that the defendant should carry 
the negroes to Cumberland for delivery, where McDuffie 
should give a satisfactory bond. Accordingly, in a few days, 
the defendant took them to Fayetteville, where McDuftie 
offered his bond with Nathan King, Robert F. Murphy and 
A. MeMillian, as sureties. The four obligors were then in 
possession of property to the value of sixty or seventy thou- 
sand dollars, and each of them was generally considered to 
have independent and unembarrassed property. The defend- 
ant was a stranger in Cumberland, and declined taking the 
bond until he could ascertain its sufficiency ; and, upon en- 
quiring of the sheriff of the county, and several other respect- 
able men of business in the town and county, he was told by 
them that the parties were men of large property, and that 
their bond was undoubtedly good, and he thereupon accepted 
the bond and delivered the slaves. The purchaser and his 
sureties were, respectively, largely engaged in making tur- 
pentine, and soon afterwards the article fell very much in 
market, and those persons became, in reality, much embar- 
rassed, though the fact was not known to the public until 
deeds of assignment in trust from them were registered as here- 
inafter mentioned, but they were still in good credit. In fact, 
however, McDuffie executed a general assignment of his pro- 
perty on the 2d of April, 1854, which was kept secret until 
it was registered on the 17th of August, 1854; and King made 
asimilar assignment on the 28th of March, which was not 
registered until the 2d of November following, and Murphy 
made an assignment on the 17th of January, 1855, which was 
immediately registered, and in the latter part of 1854, Me- 
Millan’s property was all sold by himself, or under execution, 
so that in December, 1854, or January, 1855, those persons, 
all, became notoriously insolvent. The defendant might have 
brought suit on the bond to the county court of Chatham, 
where he lived, which sits on the second Monday in August; 
but he did not; and the answer states his reason to be, that 
the debtors were still reputed to be intirely responsible and 
in as good credit as they had ever been, and that he believed 
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so, and also that he should probably receive payment sooner 
by not suing than by suing. Finding that they did not make 
payment, he brought suit to the next November court, when 
the defendants put in a plea to delay judgment, so that he 
could not obtain one until February, 1855, when the debtors 
had became insolvent, and his execution, then issued, was 
returned nulla bona. 


Haughton for the plaintiff. 
Z. Ruffin, Jr., and Phillips for the defendant. 


Rorrix, J. As the law requires administrators to sell the 
effects at auction on a credit of not less than six months, and 
to take from purchasers bond with good sureties, the defend- 
ant was in no default in making the sale, nor in taking the 
bond on that time. It follows, too, that he is only responsible 
in respect to the sufticiency of the bond for the purchase- 
money for wilfully or negligently taking such as were not 
good at the time of taking them, or such as he had not then 
good reason to believe sufficient. or, he is not to be held to 
guarantee the solvency of the purchaser. If he be of good 
credit, and the administrator were to refuse to complete the 
sale, and a loss were afterwards to arise from the death or de- 
struction of the property, he would be chargeable with it. 
He is to act honestly for the estate, as he or any other pru- 
dent men would act for themselves, and he will then be justi- 
fied in either completing or not completing the sale. The 
residence of the purchaser in another county, cannot materi- 
ally affect the question, except so far as it may be evidence 
of a rash confidence in persons whose circumstances the de- 
fendant was not acquainted with. But persons from a dis- 
tance are often the best bidders, and it is the duty of the ad- 
ministrator to get the best price ; and when he getssuch a bid, 
he ought not capriciously to reject it, upon a pretense of his 
want of knowledge of the bidder’s affairs, if upon due inquiry 
he receives reliable information of the property and the credit 
of the bidder. The difference is, that when the purchaser is 
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of the neighborhood, an administrator may, with propriety, 
act on his information of the known wealth and credit of the 
purehaser and his sureties, without proceeding at the time to 
make particular inquiry of others on those points; whereas, 
in the case of strangers, it is clearly incumbent on the admin- 
istrator to enquire in proper quarters as to the sufficiency of 
the bond offered by the purchaser. But, ifhe recieve satisfae- 
tory information—such as would lead a prudent man to trust 
to those names for the amount of the bond—then he ought to 
complete the contract, and therefore the law will not treat 
him as being in default for having done so. The present de- 
fendant seems to have used every prudent precaution which 
even a suspicious person would have used, and he had the 
best reasons to think the debt entirely safe, as, indeed, it 
would have been, but for the sudden fall of turpen- 
tine, in which those persons seem all to have been 
dealers. Then the alleged liability of the defendant for this 
loss is reduced to the single fact that he did not sue on the 
bond to the first term of the county court, which came about 
one month after the bond fell due. That seems to be a very 
short time, on which to charge an administrator to next of kin, 
in a case where there was no suspicion and apparently no 
cause for suspicion, and the defendant swears that he, in fact, 
believed the debtors to be perfectly responsible, and his sin- 
cerity is attested, not only by his obligation to good faith in 
his office, but by personal interest as one of the next of kin. 
It may be, that as to creditors the utmost diligence is required, 
and that the administrator ought to give no indulgence on 
sale notes; as, at common law, the sale of the goods made 
them assets at once, and it is a forbearance in the law merely, 
to allow the sale, and not to make the administrator answera- 
ble for the proceeds until the money is received or might 
have been received. But, without determining that point, it 
seems to the Court that where there was no likelihood of in- 
solvency, or none known, but the contrary was believed, and 
was apparently true, one month’s delay in bringing the suit is 
not, of itself, such evidence of bad faith or gross neglect as 
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renders an administrator liable to the next of kin for losing a 
debt by the insolvency of the debtors. It is not the custom 
of this country to put sale notes in suit the day after falling 
due ; nobody does it, unless in particular cases—where the 
debtors are suspected, or the money may be immediately re- 
quired for the payment of debts; moreover, in this case, if 
the defendant had sued to the first court, it is obvious that the 
suit would not have saved the debt; for the deeds of trust, 
thongh unknown to the public, were executed and held ready 
for registration whenever it might be necessary to give them 
operation against judgments and executions, and there cannot 
be a doubt that, if suit had been brought by the defendant 
to August court, it would have been unavailing, by reason of 
the registration of those deeds in time to defeat the recovery, 
—one of them, indeed, having been registered on the 17th of 
August, the week after the first court. The degree of dili- 
gence requisite to excuse an executor, will, of course, vary 
with circumstances—such as the amount of the debt, the ne- 
cessity the estate is under for the present use of the money, 
and the probable sufficiency or insufticiency of the debtors to 
answer the demand. There has been no case before the 
Court on which it has been held that the loss of one court, 
when the debt fell due a month before the court, would sub- 
ject the executor; and, if, in any case it would not, we think 
it ought not in that before us, since the defendant had every 
reason to think the security ample up to the time he sued, 
and for some weeks afterwards, so that he might well believe 
that payment would be received sooner without bringing suit 
to the first court than by bringing it, and he certainly did not 
delay with any sinister purpose. 

The decree of his Honor is therefore affirmed, and this will 
be certified to the court of equity so that further proceed- 
ing may be there had in the cause. 


Perr Curiam, Decree accordingly. 





IN THE'SUPREME COURT. 





Howze v. Mallett. 





B. I. HOWZE and others against E. MALLETT and others. 


After payment by the testator, expressly in satisfaction of a pecuniary legacy, 
a second payment cannot be enforced against the executor. 

The act of 1844, in relation to the operation of wills, and the time to which 
their operation is to be referred, cannot be construed to set up a satisfied 
legacy. 


Cavse removed from the Court of Equity of Bladen county. 

William H. Beaty, made his will on the 16th of May, 1849, 
and therein bequeathed to Margaret Holmes and Lucien 
Holmes, the children of a deceased daughter, the sum of $500 
each. Afterwards, the grand-daughter married Benjamin I. 
Howze, and in May, 1852, Mr. Beatty paid to him $500, and 
took from him a written receipt therefor, “to be deducted 
from a legacy left by said Beatty to Margaret Holmes, now 
Margaret Howze, in his last will, made on the 16th of May, 
1849.” When the grand-son came of age, Mr. Beatty paid 
him $300, and took his receipt “in part of $500 said Beatty 
has, in his last will, dated 16th of May, 1849, directed his ex- 
ecutors to pay me, his grand-son ;” and on the 24th of June, 
1853, Mr. Beatty paid him the further sum of $200, and took 
his receipt therefor, expressing the payment to be “ in full of 
the legacy of $500, to the said Lucien Holmes, in his last will, 
dated May 16th, 1849.” 

The bill is brought by Howze and wife and the grand-son 
against the executors, claiming the two legacies of $500 ; and 
the defendants resisted, on the ground, that they were satis- 
fied. 


Strange and Fuller, for the plaintiffs. 
William A. Wright, for the defendants. 


Rorrt, J. The only question is, whether, after payments 
by the testator, expressly in satisfaction of a peeuniary legacy, 
a second payment can be enforced from the executor. It 
would seem strange if it could, for, it would not be more di- 
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rectly contrary to the intention of the testator than to right 
and justice. The delivery by the testator to the legatee, of a 
specific thing bequeathed, has always been held to a be asat- 
isfaction or ademption of the legacy. Although the tenor of 
the will stands, yet the gift is ineffectual, because the legatee, 
having got the thing intended for him, cannot get it again. 
In that respect it must be the same with the pecuniary lega- 
cy. Express anticipated payment by the testator, must ex- 
clude a claim for a second payment of the same sum, since 
the testator intended but one gift, and that he completed in his 
his life-time. To say the contrary, amounts to this: that no- 
thing but revocation can work an ademption or satisfaction, 
and that the whole law, on those heads is abrogated. It was 
contended, at the bar, that such is the case, by force of the 
act of 1844; which provides, that no conveyance or act, sub- 
sequent to the execution of a will, of real or personal estate, 
except revocation, shall prevent the operation of the will, 
with respect to such estate or interest, as the testator shall 
have power to dispose of by will at the time of his death; and 
also that a will shall be construed, in respect to the real and 
personal estate comprised in it, to speak and take effect, as if 
it had been executed immediately before the death of the tes- 
tator, unless a contrary intention appear in the will. But the 
act cannot be received in a sense, which sweeps away such 
important heads of equity and leaves a satisfied legacy in force, 
when, apparently, it was passed diverso intuctu, and, as far as 
can be discovered, this case was not in the contemplation of 
the Legislature. The Court has already held, in J2obdbdins v. 
Windly, 3 Jones’ Eq. 286, that the third section could not be 
construed so as, under color of the doctrine of election, to de- 
feat an intention of the testator to adeema legacy. Both the 
sections were, in truth, meant not merely to establish uni- 
formity in the construction of wills, but as provisions in aid of 
the intentions of testators by giving effect to wills so as to pass 
after-acquired lands, and also to operate on estates or interests 
which did not remain in the same state at the death of the 
testator, in which they were at the making of the will; as if 
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the testator took a conveyance for lands he had contracted for 
at the date of the will, or mortgaged his estate, or renewed a 
term, and the like. Cases of that character give scope to the 
act which carries out the intention of the testator in a great 
majority of instances. But the ademption or satisfaction of 
legacies is founded on a doctrine of natural as well as artifi- 
cial equity against double payments of one bounty. And the 
abrogations of that principle would not only not aid in effectua- 
ing the intention of testators, but, in almost every case, would 
defeat the intention. Ifa will say on its face, after giving a 
pecuniary legacy, that if the testator should pay it in his life- 
time, it shall not be paid again by his executors, surely, the 
fact, and the intention of a payment by the testator, may be 
shown in satisfaction; and that, although the will is, in gen- 
eral, to speak as of the moment of his death, and thus, appa- 
rently, would exclude the possibility of prepayment of a leg- 
acy given in that moment. It is in the nature of a condition- 
al legacy. So, indeed, are all legacies in respect to this point 
of satisfaction, upen the principle of equity forbidding two 
satisfactions. Then the act, and the intention, when express, 
of a payment by the testator is here, as clear a satisfaction of 
the legacy as in the supposed provision in the will itself. 
Again, it has been settled, that republication makes a will 
speak from that time, and that a codicil, referring to the will, 
amounts to republication ; so that case is just the same, in 
principle, as ours is, under the provision in the statute, that it 
shall speak from the death of the testator. Yet, in Powys v. 
Mansfield, 3 My. and Craig, 359, though there had been 
some difference between Lord Harpwicke and Lord Tuurtow 
on the point, Lord Corrmenam said, as the result of all the 
authorities that, although republication would make a will 
speak from that time, for the purpose of passing after-pur- 
chased lands, it would not, for the purpose of reviving a leg- 
acy revoked, adeemed, or satisfied. He supposes a legacy, 
in the will, to be revoked by a codicil, and then a second cod- 
icil made, by which the will is republished and made to speak 
from the last codicil, and says, that would not set up the leg- 
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acy against the previous express revocation. He adds, that 
republication does not undo the acts by which a legacy has 
been adeemed or satisfied, but only acts upon the will as it 
existed at the time of the republication, when, in the view of 
the Chancellor, the legacy revoked, adeemed, or satisfied, form- 
ed no part of the will ; that is, as it is to be understood, no part 
of it which is still to be carried into execution. In other 
words, the legacy stands in the will; but it stands there as a 
satisfied legacy. 

The same reasoning is precisely applicable to those parts of 
our statute, which touch the operation of wills, and the time 
to which their operation is to be referred, and the bill must 
be dismissed with costs. 


Per Curram, Decree accordingly. 





FREDERICK MILLER against J. B. CHERRY and others. 


Where a surety is liable for several different debts of the same principal, the 
latter has a right to assign a debt due him by his surety, for the security of 
any such debt ashe may think proper ; so that it be equal in amount to the 
one assigned. 

Where a surety is privy to a deed of trust, which includes, as a part of the 
fund, a debt due by him to the trustor, and the deed being greatly to his 
advantage, makes no objection to the insertion of the debt at the time, he is 
held to have waived, for a compensation any equity he may have had 
against the insertion of it as part of the trust fund. 


Tuts cause was heard at December Term, 1856, and is reported 
3 Jones’ Eq. 25, and Samuel B. Spruill has filed a petition to 
rehear a part of the decree then made. The facts material to 
that part of the case, are as follows: The partnership of Clary 
and Spruill, the estate of the deceased partner, Clary, and the 
surviving partner, B. J. Spruill, are hopelessly insolvent, and 
were so on the 10th of February, 1855. At that time, Sam- 
uel B. Spruill had an unsettled account with the firm, for 
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dealings in the store, to what particular amount does not ap- 
pear, though the balance due on it is much less than the 
amount applicable, according to the decree, to the debts, for 
which he was the surety of the firm, which are to be paid in 
the first class, under the deed of trust made by B. J. Spruill, 
as surviving partner, on that day. The deed enumerates a 
large number of debts of different dates, and coming due at 
different times—amounting, altogether, to upwards of $30,- 
000—and assigns to the trustees, Miller, J. B. Cherry and 
Samuel B. Spruill, among other things, all the debts due to 
the late firm, whether by note, bond or account, and author- 
ises the trustees to collect them in the name of the surviving 
partner, and then directs the funds to be collected, and that 
out of them, all the said debts shall be paid in the order in 
which they become due, and then certain other debts are to 
be paid; and, thirdly, that the trustees shall apply any sur- 
plus of assets to a debt to one Hardy, and then the residue, if 
any, to the payment of all the debts of the firm pro rata. 
The assets turn out to be about $22,000, including the debt of 
Samuel B. Spruill to the firm, and according to the deed and 
the decree, much the larger part of the trust fund is applica- 
ble to those of the preferred debts for which Samuel B. Spru- 
ill was bound as surety. In his answer he states that he was 
privy to the execution of the deed of assignment, and insists 
upon the application of the fund, according to the terms of 
the deed, to those of the enumerated debts which were due at 
the date of the deed, or should first fall due afterwards—that 
being much the most to his advantage. And waiving no de- 
fense thereto, the answer admits there is an unsettled account 
with the firm, and states that this defendant is surety for the 
firm for debts to the amount of $700, which are not secured, 
except in the fourth class in the deed, none of which will be 
paid, as the fund is insufficient to pay the first class; and he 
insists that whatever may be due from him on the account, 
shall be applied to such debts secured in the deed, for which 
he was bound as surety as he, the defendant, may choose, 
without any pro rata distribution, so far as that account may 
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go. The decree declared the opinion of the Court, that Sam- 
uel B. Spruill was not entitled to deduct the store account, 
which he owed to Clary & Spruill, from the amount of his lia- 
bilities for them, as surety, and that it constitutes a part of 
the trust fund. 

The petition to rehear, alleges two errors in the decree. 
That it declares, first, that the petitioner is bound to pay into 
the trust fund the gross amount due from him to Clary & 
Spruill at the time of the execution of the deed of trust, 
without any deduction, by reason of the indebtedness of that 
firm, on account of mutual debts subsisting between them at 
that time. Secondly, that he is bound to pay it without any 
deduction on account of his suretyship for the debts of the 
firm not provided for in the deed of trust, which he was 
obliged fo pay by reason of their insolvency. 


Winston, Jr., for the plaintiff. 
Moore, tor the defendant. 


Rurrix, J. It is to be observed that there is a mistake of 
fact in the petition as to the declarations in the decree, in 
which the errors are assigned. The decree does not deny the 
right of this defendant to deduct from his debt any sums due 
to him from the firm up to the execution of the deed. There 
was no declaration on that point, and could not be, because it 
was not in issue. If the defendant had made payments, un- 
doubtedly he is entitled to credit for them. So, if mutual 
debts existed, constituting a set-off at the time of the assign- 
ment, the defendant is entitled to the benefit of them by an 
abatement of his debt pro tanto. The law gave him the abso- 
lute right to use his counter claims by way of set-off and there 
is no equity to restrain him from such use. No such declara- 
tion as that supposed in the petition would have been made, 
had the question arisen. But it did not, for the pleadings 
contain no allegation of such mutual dealings, but raise a very 
different question. In alleging the second error, there is also 
a-mistake of fact. It supposes the decree to declare, that, as 
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to certain debts of the firm, for which the defendant was sure- 
ty, and for which there was no provision in the deed, he could 
not claim a deduction for their amount. But the defendant 
set up no such claim in his answer, nor alleged that any such 
debts existed. It is plain that they did not: for the deed 
provides expressly for “all other debts” being paid, pro rata, 
out of the surplus, if any. For these reasons, the petition 
would necessarily be dismissed, since the petitioner is con- 
fined to the causes assigned for the rehearing. Dut as it may 
be desirable to all parties to have a decision on the real con- 
troversy, and since, upon reconsideration, the Court is satisfied 
with the decree, it is thought best to dispose of it finally. 

What the answer does state, is this: that there were debts 
for about $700, for which the defendant was surety, and which 
were not among the enumerated preferred debts, and fell into 
the last class of “other debts,” which would remain wholly 
unpaid, because of the deficiency of the fund; and the claim 
of the answer is that the defendant has the right of applying 
his debt to those demands, if he chooses. 

The answer raises the point in the case, fairly. It is, whe- 
ther, in the view of a court of equity, the insolvent principal 
could assign the surety’s debt, subject, of course, to legal de- 
fenses existing at the time, for the purposes set forth in this 
deed, so as to conclude the surety ; or whether the latter has 
the absolute right of applying, as he chooses, the money, he 
owed, to any of the debts for which he was bound. As agen- 
eral proposition, the equity of a surety is, evidently, that an 
insolvent principal shall not assign a debt the surety owes 
him, so as to throw a loss on the surety, by his being compell- 
ed to pay both debts. lence, it is often said, that a surety, 
though he may not have paid the debt, for which he is surety, 
yet, has the rights of a creditor, and may use his liabilities 
as equitable set-offs against his debt, as against an assignee. 
But it is manifest, that this equity of the surety may be much 
varied by circumstances ; and to enable us to understand its 
nature, it may be well to look at it under different aspects. 
Now, although the surety is called a creditor, yet, he is not one 
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in fact, even in the view of the court of equity. He is only 
so ideally, for the purposes of subrogation, and by that means 
defeat an assigninent of his debt, which would divert it from 
his indemnity. Hence, if the surety be insolvent, as well as 
the principal, the surety has no equity in the matter, or, at all 
events, but a dormant one; for, the common creditor is not 
bound to let the surety have the benefit of his security, that 
he may use it in satisfaction of his own debt; but he hasa 
right to keep it for the purpose of obtaining payment from 
either the principal or the surety, whichever shall first get 
effects. The surety’s liability, then, does not work an ex- 
tinguishment of his debt, but only gives him a right to insist 
that his debts shall not be so used as to make him a 
loser thereby. That is his whole equity. If the surety, 
then, be bound for but one debt of the principal, his 
own debt cannot be assigned, or, rather, the assignee will 
take it, subject to his equity ; that is, considering the equities of 
the parties upon their intrinsic force, unaffected by agreement 
express or implied. But if the surety be bound for several 
debts amounting together to more than his own debt, upon 
what principle can he, as an equity, claim the power of deter- 
mining to which of those obligations his debt shall be applied ? 
His debt still subsists, and is the property of the principal, 
and, as such, he may dispose of it as he will, provided only it 
be not so disposed of as not to exonerate the surety, on his 
liabilities, to the amount of it. But if the assignment be 
made for the purpose of paying one of those liabilities, the 
debt of the surety does the very thing to which the surety’s 
equity dedicated it. When the surety applies to the assignee 
of a bond over-due, for example, to surrender it, the latter 
may reply, I acknowledge your equity, and have not inter- 
fered with it, but, in furtherance of it, I took your bond in 
satisfaction of another executed by the same principal, and 
yourself as his surety. Would not that be a complete answer? 
Indeed, if the surety be considered to all intents a creditor to 
the amount of his liabilities, still, upon the acknowledged 
rule as to the right of applying payments, it would be the 
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privilege of the principal, as a debtor, to designate the partic- 
ular debt to be credited. There is no equity affecting that 
right. 

That is our case, except that this debt was assigned asa 
part of a common fund for the payment of many debts, for 
some of which this defendant was not the surety. It is admit- 
ted, that may make a difference ; for, the surety is entitled to 
the benefit of his whole debt for his indemnity. If this assign- 
ment embraced nothing else but the defendant’s debt, it be- 
ing for the benefit of others as well as the defendant, the ar- 
gument would be unanswerable. But, in fact, it formed but 
a small amount of a fund of about $22,000—and for the debts 
secured in the first class, the defendant was the surety to the 
amount of upwards of $16,000, according to a schedule of 
those debts filed by the acting trustee. For the portion of his 
debt taken from him for the benefit of the common fund, it 
thus appears that the defendant was compensated, probably, 
tenfold; and his equity not to have a loss thrown on him by 
his principal, has been respected. By making the assignment 
of the debt with other things, and directing the application so 
that this surety gets from the aggregate fund more than he 
would from his debt, the assignment works no loss to him, 
but a gain. Upon the defendant’s original equity, then, he 
has now no right to exempt his debt from the operation of the 
assignment, because, as it stands, it was to his advantage. 
But his privity to the arrangement makes the case still strong- 
er. Why did he not say at the time, my debt must be ex- 
cepted out of the assignment? The reply would have been, 
take your debt and make the most of it, and then the other 
debts and effects will be conveyed to secure debts for which 
other persons are sureties. He made no such demand, but 
allowed a general assignment of all the debts, which is broad 
enough to cover his, and other property upon trusts for the 
_ payments of debts to a much larger amount than the fund, in 

a prescribed order, whereby he got much more than he would 
without the assignment. He, in truth, waived his equity for 
& compensation more than adequate ; and he cannot, now, set 
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it up in opposition to the provisions of the assignment, as to 
the order in which the debts are to be paid. 
The decree must, therefore, stand. 


Per Curiam, Rehearing refused. 








ELIZA PURNELL and others against C. H. DUDLEY and others. 


The general intention of a testator, if declared in a will, must so far control a 
particular clause, as to prevent an absurdity and an incongruity with other 
provisions of the will. 

Where, therefore, a testator left seventy-five slaves to three of his sons, and a 
number of others to be sold, and out of the proceeds, for his debts to be 
paid, and to each of his three daughters, a sum equal to the estimated value 
of the share of the sons, and provided, that if such shares of the daughters 
were not equal to those of the sons, they should be made so by paying his 
daughters such sums as would make their shares equal to the value of 
the slaves given to the sons, and it turned out that the debts absorbed the 
whole fund; it was Held that the daughters could only claim from the sons 
so much as would make all their shares equal. 


Cause removed from the Court of Equity of Onslow County. 

Edward B. Dudley, made his will on the 15th of October, 
1852, and therein, after providing for his wife, devised and 
bequeathed as follows : 

“Thirdly. I give to my sons, Christopher, William H. and 
Robert, and their heirs, as tenants in common, all my planta- 
tion and lands in Onslow county, and sixty slaves, including 
Jim and his wife, &c., and the balance of the sixty to be cho- 
sen by my sons; and I direct that the whole of the said sixty 
slaves, when chosen, shall be valued by Edward Montforth 
and George Ward. I also give to my said sons, all my horses, 
mules, cattle, hogs, sheep, and poultry, farming utensils, and 
plantation stock of every kind, and I request my sons to keep 
this property and work it together.” 

“Fourthly. I direct that all the residue of my slaves, ex- 
cept those mentioned in the ninth clause, be sold as soon as 
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convenient, and out of the money, arising from the sales, my 
executors shall pay my debts, and the residue of the said 
money, after payment of my debts, if not more than the value 
of the sixty negroes given to my sons, estimated, as above, I 
give and bequeath, to be equally divided between my daugh- 
ters, Eliza A. Purnell, Jane Johnson and Margaret MclIlhenny. 
And if the said residue, after payment of my debts, be less 
than the estimated value of the said sixty slaves, then I desire 
and direct that my said sons make up the deficiency to my 
said danghters, by paying them such sum as will make the 
said residue equal to the said estimated value, and I charge 
the said deficiency upon the lands and slaves given to my 
said sons. And if the said residue shall be greater than the 
estimated value of the sixty slaves, then, the excess shall be 
equally divided among all my said children—my object in 
the disposition of my slaves, being to make the shares of all 
my children, in them, and their proceeds, of equal value.” — , 

By the fifth, sixth, and seventh clauses, the testator gives 
specific legacies of stocks to his three daughters, respectively, 
and, by the eighth, he confirms some gifts of slaves he had 
made to his children; and in the ninth clause, he gives cer- 
tain lands, and certain slaves, by. name, to his executors, in 
trust, for a gentleman and lady, named, during their lives, 
and that of the survivor; and upon the death of the survivor, 
in trust, to be sold, and the proceeds divided equally among 
all his children ; and the rest and residue of his estate, of every 
kind, is then given to all his six children equally. 

By a codicil, dated June 9th, 1853, he disposes as follows : 
“1 increase the number of slaves, given to my sons, from sixty 
to seventy-five—hereby altering the third and fourth clauses 
of my will, so as to provide for the said increase in the num- 
ber of slaves, but in no other respect whatever.” 

His two sons, Christopherand William H., are the executors. 

The three daughters brought this bill against the three sons, 
praying for an account against the executors, and that what 
might be found due to the plaintiffs, respectively, should be 
paid by the executors, or be raised out of the land and slaves 
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given to the sons. Those slaves were selected by the sons, 
and valued at $37,425, by the persons designated in the will. 
After answers, submitting to an account, it was referred to 
the master to take the account of the administration, and as- 
certain the balance, after payment of debts, applicable to the 
satisfaction of the legacies to the plaintiffs. The report is, 
that the residue of the slaves, after taking out seventy-five for 
the sons, sold for $13,212 90, and that the general residue of 
the estate, consisting of cash, debts, sales of crops on hand, 
and furniture, and a balance of interest received, amounted to 
$10,115 30—making an aggregate of $23,327 93, and that 
the disbursements, without the allowance of any commissions, 
amounted to $21,948 39, and, therefore, that the balance of 
this fund is only the sum of $1,379 54. 

There are two exceptions to this report—one on the part of 
the plaintiffs that the master did not charge the defendants 
with $100, the value of the cotton-seed which had been put up 
at the testator’s death, for planting, the succeeding year; and 
the other, on the part of the defendants, because no commis- 
sions were allowed to the executors. 


Moore and W. A. Wright, for the plaintiffs. 
J. H. Bryan, for the defendants. 


Rorrix, J. The plaintiff's exception is allowed. Cotton 
seed is no more a part of “plantation stock,” than corn or 
wheat for seed, or, indeed, for provisions for the year, and it 
therefore belongs to the general residue. 

The executors do not appear to have claimed commissions 
before the master, and therefore he very properly did not al- 
low them, and the defendants exception is overruled. But it 
would be futile to claim them, since that would only reduce 
the residue, and that reduction the sons would have to make 
good out of their land and negroes, according to their argu- 
ment upon the main question which is now to be considered, 

Upon the finding of the master that the proceeds of the residue 
of the slaves, after the payment of debts, is only $1,379 54, itis 

4 
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contended, on the part of the plaintiffs, that the sons must pay 
them in money as much as will, with $1,379 54, be equal to 
the estimated value of the seventy-five slaves, that is, $37,425. 
The argument is based on the force of the terms used in the 
sentence of the will, respecting the case that has happened : 
“Tf the said residue be less than the estimated value of said 
slaves, then I direct that my sons shall make up the deficiency 
to my daughters, by paying to them such sum as will make 
the said residue equal to the said estimated value,” and it takes 
those terms, as standing by themselves, in their literal sense, 
and creating, strictly, a contingency on which the value of 
the whole of the negroes must go to the daughters. But the 
testator had no such meaning in that clause. On the contrary, 
it was merely to provide, in part, a mode by which the daugh- 
ters and sons should divide equally the two funds, consisting 
of the residue and the slaves, by leaving the property in the 
slaves with the sons, and charging it with money, in favor of 
the daughters, for equality. Ile expressly says that was the 
“object ” of the several particular directions for the sons’ pay- 
ing more or less, and the declaration of that purpose is added 
as explanatory of those directions. They are, that if the resi- 
due should not be more nor less than the value of the slaves— 
that is, just equal to it—the daughters were to have the whole 
of it; if it should exceed the value of the slaves, the daugh- 
ters are to take as much of it as the slaves are valued at, and 
the excess equally divided between the six. That produces 
an exact equality in the two cases according to the declared 
intention. ‘Then comes the case of the residue happening to 
be less than the value of the slaves, and in that case the 
daughters are to have it, and the sons are “to make up the 
deficiency ” to the daughters, in money. What deficiency ? 
Plainly, that by which the daughters got less than the sons ; 
so as by that payment to produce equality again. It is said, 
however, that there are express directions how the deficiency 
is to be made up, namely, “ by paying them such sum as will 
make the residue equal to the value of the slaves,” and that 
such directions cannot be controlled by the use of any gen- 
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eral term in other parts of the will. But a will is to be taken 
all together, and each part may be more or less affected by 
the context; and, certainly, different clauses are to be recon- 
ciled, if possible, and if that cannot be done, then the general 
intention of the testator, if declared in the will, must so far 
control a particular clause as to prevent an absurdity, and an 
incongruity with other provisions which might arise from its 
own terms—the particular intent yielding to the general intent 
where they are incompatible. Here it is impossible to doubt 
the purpose of the testotor; and the construction contended 
for by the plaintiffs is incongruous with the alternative pro- 
visions for equality in the other two cases of an equality or 
excess of the residue with or above the value of the slaves, 
and directly inconsistent with the general declared purpose, 
“to make the shares of all my children in the negroes or their 
proceeds of equal value.” Therefore, that general provision 
may be transposed so as to annex it to each of the directions 
for the dispositions of the residue—which is always admissi- 
ble to effectuate the intent; and the clause under considera- 
tion will then read, “by paying to my daughters such sum as 
will make their shares of the slaves and their proceeds, and 
the shares of my sons, equal in value.” That is the only sen- 
sible meaning to be given to the will, as a whole, and makes 
it consistent with itself; and that was evidently the intention 
of the testator, and just between the children. 


Per Curtam, Let the rights of the parties be declared 
accordingly 


ALONZO T. JERKINS against ALEXANDER MITCHELL AND WIFE 


and others. 


Advancements in land, by a father, are not to be brought into hotchpot and 
accounted for in the division among his children of his real estate, unless the 
father dies totally intestate. 

{Johnston v. Johnston, 4 Ired. Eq. 9, and Browg v. Brown, 2 Ired. Eq. 309, 
cited and approved. ] 
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Cause removed from the Court of Equity of Craven County. 

Thomas Jerkins made his will in 1829, and died in 1855, 
when it was admitted to probate. The will contains several 
devises of real estate, as well as bequests of personalty, but it 
turns out that all the realty which he owned at the date of the 
will, was disposed of by him before that time, but the testator 
had acquired other and valuable estates in the town of New- 
Berne, and the eounty of Craven, and elsewhere, which are 
set out and described, specifically, in the plaintiff’s petition. 
The petitioner alleges that he and the feme defendants are the 
only children and heirs-at-law of Thomas Jerkins ; that pre- 
viously to his death, his father had advanced his two sisters, 
by valuable donations of real estate, conveyed by deed, and 
prays that partition may be made of the lands descended to 
them, and now held by them as tenants in common, and that in 
making such partition, the advancements of realty made in the 
testator’s life-time may be taken into account, and charged 
against the defendants. 

The defendants answered, adinitting the allegations of the 
petition, and submitting to a division, but denying the right 
of the plaintiff to have their advancements brought into hotch- 
pot for his benefit. 


Donnell, B. F. Moore and Stevenson, for the plaintiff. 
Hubbard, Haughton, Greene and Badger, for detendants. 


Barrie, J. In the pleadings, and in the argument of the 
counsel, it is assumed that the testator, Thomas Jerkins, died 
intestate as to his real estate. The reason of this is, that 
though he owned many tracts and parcels of land at the time 
of his death, in the year 1855, yet they were purchased after 
his will was made, which was in the year 1829, and therefore 
did not come within the operation of the act of 1844, ch. 88., 
sec. 3, which declares “that every will shall be construed 
with reference to the real and personal estates comprised in 
it, to speak and take effect, as if it had been executed imme- 
diatey before the death of the testator or testatrix ; unless a 
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contrary intention shall appear by the will.” This Court had 
decided in the case of Battle v. Speight, 9 Ired. Rep. 288, that 
this act did not apply to any will executed before its passage, 
and the parties to this cause were right in treating the ques- 
tion as settled. But there is another chapter of the act of 1844, 
which has an important bearing upon the case now before us, 
and is, in our opinion, decisive of it. The chapter to which 
‘we allude, is the 51st, which provides in the first section, 
“that where any person shall die intestate, who had in his or 
her life-time advanced to any of his or her children personal 
property of what nature or kind soever, of value more than a 
distributive share of the personal estate of said intestate, said 
ehild or children, or those legally representing them, shall, in 
the division of the real estate of the said intestate, if there be 
any, be charged with the excess in value which he or she has 
received as aforesaid, over and above an equal distributive 
share of said personal estate, and the said excess shall bea 
charge upon the share or shares of the real estate of such child 
or children as have been excessively advanced, as aforesaid.” 
The second section enacts, “ that where any person shall die 
intestate, seised and possessed of any real estate, who had in 
his or her life-time settled any real estate on any child or 
children of said intestate, of more value than equal to the 
share which shall descend to the other children of the intes- 
tate, such child or children, or their legal representatives, 
shall, in the distribution of the personal estate of the said in- 
testate, if there be any, be charged with the excess in value of 
the said real estate settled as aforesaid, over and above the 
share which shall descend to the other children ; and the said 
excess in value shall be a charge upon the shares of the per- 
sonal estate of the child or children having real estate settled 
on him or her, as aforesaid.” The provisions of the act of 
1844 were subsequently revised, and are contained, substan- 
tially, in the Rev. Code; (see ch. 38, sec. 2, and ch. 64, sec. 
2,) but as the testator died before that Code went into opera- 
tion, we have referred to the language of the original act. 
Under the English statute of distributions, as well as under 





210 IN THE SUPREME COURT. 





Jerkins v. Mitchell. 


our act on that subject, it has always been held that no ad- 
vancements were to be accounted for except in cases of total 
intestacy. See Walton v. Walton, 14 Ves. Jun. 324; Brown 
v. Brown, 2 Ired. Eq. 309. A different rule was laid down by 
the Supreme Court, under its former organization, in the case 
of Norwood v. Branch, 2 Car. Law Reps. 599, wpon the con- 
struction of the acts of 1784, and 1795, (see 1 Rev. Statutes, 
ch. 38, sec. 1, Rule 2,) regulating the descent of real estate, - 
and providing for bringing advancements of land into hotch- 
pot. That case was, however, brought into doubt by this 
Court in deciding the above-mentioned case of Brown v. 
Brown, and was entirely over-ruled in the subsequent one of 
Sohnston v. Johnston, + Ired. Eq. 9. In the latter case, the 
Court felt itself at liberty, upon the strength of the principle 
established by the before-recited act of 1844, to decide that 
advancements in land by a father, are not to be brought into 
hotchpot, and accounted for in the division among his child- 
ren, of his real estate, unless the father dies totally intestate. 
In the present case, the father died after the passage of the 
act of 1844, intestate asto his real estate, but testate as to his per- 
sonal property ; and the question arises, whether the act applies, 
so as to compel such of the testatator’s children as had received 
from him advancements in land, to account for them in the 
division among all his children, of his real estate. We an- 
swer, unhesitatingly, in the negative; and we are saved the 
trouble of entering now into the process of reasoning, by which 
we are brought to this conclusion, becanse it has been already 
clearly and forcibly expressed in the case of Johnston v. John- 
ston, to which we have just referred. It is there said, that 
“the Legislature intended an equality between the children, 
where the parent did not himself produce inequality. There- 
fore, when the parent dies intestate, the act operates. But 
where he disposes of his own estate by will, the law does not 
interfere ; and if he disposes of a part only, the law does not 
interfere with his dispositions, as far as he made them by his 
will, but suffers that inequality to stand, and divides the resi- 
due equally. Suppose a father to have two sons, and to the el- 
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der he devises land worth £1000, and to the younger, land 
worth £500, and personalty worth £500, and leaves personalty 
undisposed of to the value of £1000, and land undisposed of 
to the value of £500. It could not be possible the Legislature 
meant the second son should have all the land deseended,making 
his share of the realty £1000, as well as his brother’s, and then 
that they should divide the £1000 personalty equally, as it is 
admitted, notwithstanding his legacy of £500, they must do in 
respect to the personalty. So the very giving to one son by 
the will more than to another, shows that the parent, for rea- 
sons satisfactory to his own mind, intended a greater bounty 
to the one than the other; and that intention the law did not 
mean to counteract. It directs an equality, because it pre- 
sumes the parent would naturally wish it. But here the pa- 
rent creates the inequality by his own will, and the law never 
intended to thwart him.” These remarks, in extracting which 
we have corrected a misprint in the published Reports, show 
conclusively that Morwood v. Branch was decided upon a 
mistaken construction of the act of 1784, and 1795, and that 
those acts were never intended to apply to a case of partial 
intestacy as to real estate. The process of reasoning is equal- 
ly strong to prove that the act of 1844 was designed to oper- 
ate only on cases of total intestacy, both as to realty and per- 
sonalty. The act makes both kinds of estate one fund in re- 
spect to advancements, and is expressly confined to cases 
where “any person shall die zntestate, who in his or her life- 
time advanced to any child personal property,” &c., and 
** where any person shall die cntestate, seized and possessed of 
any real estate, who in his or her life-time settled any real 
estate on any child,” &e. The intestacy here spoken of, must 
mean a total intestacy as to both real and personal estate, be- 
cause a partial intestacy as to both, considered as one fund, 
caused by a total intestacy as to one and not as to the other, 
would manifestly produce the same inequality by the will of 
the parent, as if it were caused by a partial intestacy as to 
each kind of property. The act was never intended to inter- 
fere in any case where the parent~himself had by his will 
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produced an inequality by giving to one of his children either 
land or chattels, and not to the others. But where he dies 
totally intestate as to all his property of every kind, then the 
act provides for an equality, as near as it can, by directing 
that such of the children as have been advanced by the intes- 
tate in his life-time, in either realty or personalty, shall ac- 
count for the advancement in the division of both. 

We conclude, then, that as Thomas Jerkins did not die alto- 
gether intestate, the plaintiff, his son, cannot call upon the 
feme defendants, his daughters, to bring into hotchpot the 
lands which had been settled upon them by their father in his 
life-time. This view of the case makes it unnecessary for us 
to consider whether the defendant, Mrs. Mitchell, was ad- 
vanced in such a manner as would have made her accountable 
had her father died without leaving a will, or whether in such 
a case the defendant, Mrs. McIlwain, would have had to aec- 
count for one-half, or the whole of the land given to her and 
her husband, and the survivor in fee. The plaintiffs may have 
a decree for the partition of the lands mentioned in the plead- 
ings upon the principal announced in this opinion. 


Per Curiam, Decree accordingly. 








JAMES TOWE and others against JAMES NEWBOLD and another. 


Where a surety has paid money, he is entitled to an assignment of all the se- 
curities that the creditor held, and to substitution, and in that case, the 
creditor need not be a party ; but where he has not paid the debt, he may 
have relief, but the creditor must then be a party. 

Where it appeared that a party took, without endorsement, from a guardian, 
notes, payable to him as such, by paying the money in full, which was done 
at the request of the makers, to avoid being sued thereon, it was Held that 
the circumstances repelled the idea of fraud, and that there was no ground 
to seek for exoneration, by following the notes. 


Cavse removed from the Court of Equity of Perquimons co. 
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Four notes, of $300 each, with an amount of interest there- 
on, drawn by William T. Sumner and J. M. Sumner, and pay- 
able to Willis H. Bagley, guardian, to Anderson Woodly, 
were, at two several dates, delivered to the defendant, James 
Newbold, by the said Bagley; and the plaintiffs, who were the 
sureties on Bagley’s guardian bond, seek to be substituted to 
the rights of the ward, alleging that these transfers were with 
notice of the character of these instruments, and that the same 
were fraudulent, and with the full knowledge that Bagley was 
raising the money on them for his own private purposes, in 
anticipation of insolvency. The bill alleges, that Bagley be- 
came insolvent after using his ward’s money, and that the 
plaintiffs, as his sureties, were liable for large sums of money 
on account of this guardianship. 

The answer of Newbold denies the fraud alleged, and says 
that, as to two of the notes, William T. Sumner called on him 
in the year 1853, and desired him to pay to Bagley the amount 
of them, take them up, and to permit him and his brother to 
make a note to him for the amount; he said he had been no- 
tified by Bagley to pay the same, and was afraid he would be 
sued on them, if they were not paid; that he agreed to doso, 
but not being prepared to complete the arrangement, it was 
delayed for some time; that in the mean time, seeing the 
surety to the notes, Mr. J. M. Sumner, he told him what his 
brother had proposed, and he acquiesced in the plan, and 
professed his willingness to go into the new note ; that shortly 
thereafter, meeting with Bagley, he told him what had been 
proposed by the Sumners, and he, Bagley, shortly after sent 
the notes to him, by his son, with authority to receive the 
money, and hand him over the notes; that he did pay the 
full amount, called for in the papers, with the interest that had 
accrued ; that he being the guardian of a child of a Mr. Har- 
rell, took from the Sumners new notes for the amount paid for 
them, payable to him, as guardian, and delivered the former 
notes to the makers; and he had no other view than to invest 
his ward’s money ; that as to the other two notes, he says, at 
February term, 1850, of Perquimorfs County Court, he was 
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appointed guardian to the heirs of James Harrell, and the 
administrator passed to him a claim, which was in the hands 
of Bagley for collection ; that the latter told him he had col- 
lected the money, and wished to know if a bond, with sufti- 
cient sureties, payable to him, as guardian, would not suit 
him ; to which he agreed ; that Bagley told him he was not 
just ready to make the note, but handed to him a bundle of 
notes to make him safe until he could comply with the pro- 
posed terms, stating that two of the notes included were on 
the Messrs. Sumners, for about $300 each; that having fall 
confidence in the responsibility of Bagley, he at first declin- 
ed receiving the deposit, but on being urged to do so, he re- 
luctantly took it; that he kept the bundle, thus committed to 
him, without having opened it till the 18th of April, ensuing, 
when Mr. Bagley gave him, as guardian, his note, for the 
whole amount due his wards, with W. T. Sumner and J. M. 
Sumner as sureties, whereupon, he handed him the package 
back again, in the exact condition it was in when he received 
it, with no other knowledge as to the character of its contents 
than was conveyed by Bagley’s remark above stated. The 
answer of Bagley, gives the same account of these transac- 
tions, and he adds, that he transferred the latter notes after- 
wards to another person. The testimony does not contradict 
Newbolds’s answer. 

The bill, filed, does not allege that the plaintiffs ever paid 
the money for which they became liable for Bagley, nor is the 
ward made a party to the suit. 

The cause was set down for hearing on the bill, answers and 
proofs, and sent to this Court. 


Smith and Pool, for plaintiffs. 
Jordan, W. A. Moore and Brooks, for defendants. 


Pearson, C. J. The plaintiffs are the sureties of the de- 
fendant, Bagley, on his bond, as guardian; they allege that 
Bagley fraudulently transferred four notes, which he held, as 
guardian, to the defendant, Newbold, and that Bagley is in- 
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solvent, and the object of the bill is to be substituted to the 
rights of the wards, to follow the fund for exoneration. 

The bill is fatally defective in this, there is no averment 
that the plaintiffs have paid the amount due to the wards, and 
they are not made parties. Where a surety pays the debt, he 
is entitled to an assignment of the securities, held by the ered- 
itor, and to substitution; Brinson v. Thomas, 2 Jones’ Eq. 
414; where he has not paid the debt, he may have relief, but 
the creditor must then be made a party; Bunting v. Licks, 
2 Dev. and Bat. Eq. 130. 

As this objection was not taken on the hearing, and the 
argument was put on the evidence, which seems to be full on 
both sides, it is proper to decide the case on the merits. The 
allegations of the bill are not sustained by the proof in con- 
tradiction to the answer of the‘ defendant, Newbold, in re- 
spect to the four notes, mentioned in the pléadings. As to 
two of them, the allegation that they came to the hands of 
Newbold, is very indefinite, and he denies it positively; it is 
matter about which he could not be mistaken, and the evi- 
dence is not sufficient to establish it in the face of lis answer. 

As to the other two, he alleges that he advanced the money, 
in full, for them, at the request, and as the agent of the obli- 
gors, William and James Sumner; the Sumners admit that 
they requested him to take them up, and afterwards substitu- 
ted their notes, payable to Newbold, and took them up from 
him ; but they say the agreement was, that he should take 
them up by giving Bagley a credit on a note, which he (New- 
bold) held against him, and upon which, William Sumner was 
asurety. Itisclearly proved that Newbold did pay to Bagley 
the full amount of the notes, in money, and that he discharg- 
ed them at the request of the obligors. Whether he ought to 
have done so, with the money, or by acredit on Bagley’s note, 
is a matter which does not concern the plaintiffs, for the alle- 
gation of fraud, in respect to them, is met by the fact, that 
the notes were taken up at the request of the obligors. 


Per Curtam, - Bill dismissed. 
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ROBERT REDDING and wife and others against O. F. LONG AND A. 
FINDLEY. 


A provision in a deed, conveying slaves to one, “in trust for the grantor, du- 
ring her life, and then to send them to Liberia, or some free State, if they 
make choice to go within one year after the grantor’s death,” is not against 
the provisions or policy of our statutes on the subject of slavery. 

Though slaves have no capacity to make contracts, or acquire property, yet, 
they have both a mental and moral capacity to make an election between 
remaining here and being slaves, and leaving the State and being free, 
when the alternative is proposed to them by the deed or will of the owner. 


CavseE removed from the Court of Equity of Orange county. 

On the 23rd of September, 1852, Anne L. Woods, of Orange 
county, by deed, conveyed to the defendant, Osmond F. 
Long, three slaves, in trust for her, during her natural life, and 
upon her death, upon trust “ to send them to Liberia or some 
free State, if they make choice to go, within one year after my 
death, and if Ellen should have any children, they are to go 
with her; but if the negroes should not choose to go, then 
they are all to belong to Alexander Findley, with the increase 
of Ellen, if any.” Anne L. Woods had the use of the negroes, 
according to the deed, until she died intestate, in 1857; and 
then the defendant, Long, took them into possession, and they 
elected to go to Liberia or to one of the United States, in 
which slavery does not exist, in order to be free there. 

The plaintiff, Redding, administered on the estate of Mrs. 
Woods, and filed this bill against Long and Findley, alleging 
that the deed was obtained by undue influence, or other un- 
fair means, and when Mrs. Woods was in extreme old age, 
and without mental capacity to make a contract or convey- 
ance of property ; and also insisting, that the deed is void by 
reason of the illegality of its purpose of emancipation, and that 
a trust, therefore, resulted to the grantor; and it then prays, 
that the defendants may be declared trustees for the plaintiff, 
and surrender the slaves to him, and account for the profits 
since the death of the intestate. 
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Graham, for plaintiffs. 
Phillips and T. Ruffin, Jr., for defendants. 


Rorrin, J. The answers and proofs establish very satisfac- 
torily the capacity of the party to the deed, and that there is 
nothing in the manner in which it was obtained to impeach 
it. 

It was insisted, however, that it is void, because it isa deed 
of emancipation, or for emancipation, and such a deed cannot 
be effectual, in in our law, since the only emancipation pro- 
vided for, in the statute, is either by the owner himself, upon 
petition to the superior court, or by an executor under the 
direction of a will, and on petition. It is inferred that the 
deed is void, because the act declares, that no slave shall be 
set free but according to the provisions of the act ; which are 
supposed to exclude every mode of emancipation, but the two 
just mentioned. That seems, to the Court, to be an entire 
misapprehension of the act. Neither a deed of emancipation 
by the owner, nor a direction in a will to that effect, consti- 
tutes a valid emancipation here, until allowed by the court, 
as prescribed in the statute. But when a deed is made by the 
owner of a slave to another person, upon a trust, to have the 
slave emancipated, there, the trustee becomes the owner, and 
he may, as such, either proceed to procure the emancipation 
here, under our law, or carry the slave to another country, 
where he may be free without observing the ceremonies which 
we require. It is totally immaterial to this purpose, by what 
kind of instrument the trust, for emancipation, may be crea- 
ted, whether a deed or a will. It is most commonly, indeed, 
a will, because most persons wish to keep the control of their 
property as long as they live, and, therefore, prefer a revo- 
cable, to an irrevocable instrument, on such occasions. The 
question, however, on each, is always the same; namely, 
whether the particular kind of emancipation prescribed, or 
contemplated, contravenes the provisions or the policy of our 
law. If it does not, the trust is not illegal, and will be exe- 
cuted ; while, if it does, that trust becomes ineffectual, and will 
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result to the donor, or go over to some other person, according 
to the limitations contained in the instrument. It happens, 
that one of the earliest cases, on this subject, arose on a deed, 
that of Stevens v. Ely, 1 Dev. Eq. 493; and it did not occur 
to any one, that any thing depended on that circumstance, 
but the decision was founded exclusively on the fact, that 
upon the face of the deed, there was a trust for keeping the 
negroes here, “on the said Ely’s land,” either in an emanci- 
pated state, or in one of qualified bondage ; and whether it 
were the one or the other, it was equally against law. There- 
fore, the Court held, that the trustee could not hold them as 
slaves, but that the trust resulted to the donor and her admin- 
istrator. It was argued, indeed, in that case, that the Court 
would give no relief against the trustee, because the purpose 
being unlawful, and the deed having passed the legal title, equity 
would help neither party. In reference to that point, Chief 
Justice IlenprErson, states clearly, that there can be no differ- 
ence between a trust declared by deed, or by will, and that, 
if it be illegal, a trust will result in both cases. Now, by re- 
peated decisions, it is the settled law of this State, that sucha 
trust as the one before us, for carrying the negroes out of 
North Carolina, to live as free persons, in a free country, is 
not illegal, but perfectly valid. The cases were all reviewed, 
and the question fully discussed in Thompson v. Newlin, 
when finally decided on the petition to rehear, 8 Ire. Eq. 32, 
and has ever since been considered at rest. 

It was further objected, that the the trust for emancipation 
fails, because it is made to depend on the election of the 
slaves to go away as free persons, or to stay here as slaves, 
and they have not alegal capacity to make an election. It 
may be remarked on that, first, that the point will not bear 
debate in the courts of this State, as the contrary has been so 
often held and acted on here as to be concluded. In the next 
place, it is not true in point of fact or law, that slaves have 
not a mental or a moral capacity to make the election to be 
free, and, if needful to that end, to go abroad for that_purpose. 
From the nature of slavery, they are denied a legal capacity 
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to make contracts or acquire property while remaining in 
that state; but they are responsible human beings, having 
intelligence to know right from wrong, and perceptions of 
pleasure and pain, and of the difference between bondage and 
freedom, and thus, by nature, they are competent to give or 
withhold their assent to things that concern their state. All 
that is implied, necessarily, as assumed in law, where eman- 
cipation is allowed at all; tor, it changes the relation between 
the owner and the slave, and that requires the assent of both, 
and is sanctioned by the law as existing in nature. It may 
be regulated or even prohibited by the law. But no one ever 
thought that it required a municipal law to confer the right 
of manumission on the owner, or the capacity of accepting 
freedom by the slave. They pre-exist, and are founded in na- 
ture, just as other capacities for dealings between man and 
man. Llence, too, dispositions of property, as a provision for 
them, after emancipation shall have taken effect, have been 
sustained as executory devises upon the same principle, that a 
legacy to one, sué juris is. The power of emancipation in- 
cludes not only the power of absolute emancipation, but of 
one on a condition ; provided the conditign be not of a nature 
to defeat the provisions or policy of our law prohibiting 
emancipated negroes from residing in this State; and that is, 
plainly, not the case where the trust is that they shall remain 
here as slaves, unless they can be sert away, with their own 
consent, given within one year, for the purpose of being free 
elsewhere. The Court cannot hesitate in holding, that to the 
admitted capacity of accepting emancipation, there is inher- 
ent a legal capacity to assent to all those incidents which go 
to make the emancipation itself effectual. 

But, if those positions were all untrue, the case for the plain- 
tiff would be none the better: since, in this case, the trust for 
the other defendant, Findley, effectually disposes of the whole 
property, and leaves nothing to result. The deed is not taint- 
ed by any immoral or illegal purpose avoiding the whole deed. 
The most that has been, or can be said against it, as affected by 
its contents merely, is that one of the trusts cannot be carried 
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into effect. But that cannot prevent another trust, which in 
itself is entirely lawful, from being executed. It is like the 
case of a will, which directs emancipation here, and an appli- 
cation to the Legislature to allow it, and, if that shall fail, 
gives the slaves over, as property, to another person ; in which 
case there is no doubt that, supposing no secret illegal trust 
attached to the ulterior limitation, it would be good. When, 
therefore, the capacity of the donor in this case to execute the 
deed is established, it puts an end to all right in the plain- 
tiff. 


Per Curiam, Bill dismissed with costs. 








SAMUEL V. BARKER against MARMADUKE SWAIN and another. 


Where a bill is filed by one in possession of a fund which he alleges is claimed 
by two persons whom he calls upon to interplead and settle the matter of 
right between them, so that he may be indemnified, shows, affirmatively, 
that neither of the defendants is entitled to the money, a demurrer by 
one of them will be Sustained which will virtually decide the cause as to 
both. 

Where a slave was permitted by his owner to exercise his own discretion in 
the employment of his time, acting really as a freeman, such owner cannot 
recover from a third person the proceeds of property which the slave had 
acquired and which had come into the hands of such third person as the 
agent of the slave. Nor can the party who let the slave have the pro- 
perty, recover the proceeds thereof from the agent of the slave, although he 
may have sold it on a credit, and not have been paid for it. 


Cause removed for argument from the Court of Equity of 
Guilford county. 

The bill states the following case: A negro, called Daniel 
Jones, employed the plaintiff to sell a buggy and jackass for 
him. The plaintiff took the articles to South Carolina, and 
sold them for $450 ; of which, the sum of $250 was to be paid 
at a subsequent time, and was secured by a note of the pur- 
chaser to the plaintiff. On his return, the plaintiff delivered 
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to the negro what he had received, and agreed to collect the 
money due on the note and account to him for it; and the 
plaintiff afterwards collected the money, and after deducting 
his wages and some specified charges, there remained a bal- 
ance of $225,96, in hishands. Each of the defendants, Stanly 
and Swain, claimed the money, and the plaintiff desired to 
pay it to the one to whom it belongs, as he sets up no claim 
toit. The bill states the manner in which the defendants re- 
spectively claim, as follows, as the plaintiff has been informed: 
Some years before the foregoing transactions, one Mc Masters 
sold and conveyed the negro, Daniel, to Joshua Stanly, at the 
price of $300, for which Stanly and seven others, gave their 
bond, with an understanding between all the parties, that the 
negro was to have his own time, and the proceeds of his labor, 
and was to pay the bond as he could earn the money; and 
upon the full payment, he was to be free ; but that there was, 
in fact, such an understanding, or whether the price was ever 
paid, or if so, by whom, the plaintiff is not informed. The 
bill states, also, that the negro did have his time, and the pro- 
ceeds of his labor, for a considerable period, and carried on 
the business of making and selling buggies, in the county of 
Guilford, where all the parties lived ; and while so engaged, 
he employed the plaintiff in the agency before-mentioned. 
Afterwards, Joshua Stanly died, and the defendant, Abigail 
Stanly, administered on his estate, and, in that character, took 
the negro into possession, and holds him as part of the estate, 
and also demands the money in the plaintiff’s hands, as the 
earnings of the slave. The bill further states, that while the 
negro was working for himself, and carrying on his shop, the 
defendant, Swain, sold to him the jackass in question, at the 
price of $350; but whether it was paid or not, the plaintiff 
does not know, though Swain alleges that it has not been, and 
on that ground he claims the money from the plaintiff as part 
of the price of the jackass. The bill states that the plaintiff 
informed each of the defendants of the sum in his hands, and 
that he set up no claim to it, and was desirous of paying it to 
whomsoever it belonged, and requested them to come to an 
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adjustment between themselves, so that he might safely pay 
the money to one of them, without the risk of being sued by 
the other; but they refused, and both threatened to sue him. 
The bill disclaims all interest of the plaintiff in the money, 
and states that with the bill he deposited it in the master’s 
office, and submits that it may be paid out to that one of the 
defendants in whom the Court may decree the right to be; 
and it prays that the defendants, Stanly and Swain, may be 
compelled to interplead, and the plaintiff discharged from 
further liability for the money. There is annexed to the bill 
the usual affidavit, denying collusion; and, it adds, that the 
facts stated in the bill are true. 

Swain answered, and the plaintiff took replication. Stanly 
put in a demurrer for want of equity, which was set down for 
argument; and the canse was then transferred to this Court 
on the bill and demurrer, and retained in the Court of Equity 
as between the plaintiff and the other defendant. 


Gorrell, for the plaintiff. 
MeLean, Kittrell and Lanier, for the defendant. 


Rorrin, J. The cause is brought here under the new pro- 
vision in the Revised Code, ch. 32, sec. 21, which, it may be 
feared, will prove inconvenient—especially in a case of this 
sort, where a decision for one of the defendants probably dis- 
poses, virtually, of the cause as to both, without its being 
known what state the answer may put the case in as to the 
other defendant. But as the law is clear, the Court must as- 
sume the jurisdiction. 

The demurrer raises the question, whether the bill makes a 
case fit for an interpleading bill? In Shaw v. Carter, 8 Paige 
339, Chancellor Watworrn says, that if a Dill states a 
case, which shows that one defendant is entitled to the duty, 
and the other is not, both may demur; the one, because the 
plaintiff has a defence at law against him; the other, because 
the plaintiff has no legal or equitable defence against him. 
Therefore he warns plaintiffs, in bills of this kind, of the dan- 
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ger of stating, affirmatively, the facts on which the legal rights 
of the defendants depend, since the foundation of the relief 
asked, is, that the plaintiff is, from ignorance of the rights, 
and from doubts of the facts, unable to ascertain to which of the 
defendants he is to account. Without adverting minutely 
to the several allegations in the bill, it is sufficient to remark, 
that there are aflirmative statements in it, sufticient to show 
that, in truth, neither of the defendants has a right to this 
money, and, therefore, that the bill must be dismissed on de- 
murrer; for, to sustain it, would be requiring the defendants 
to engage in a litigation, by which neither of them can gain, 
and both must lose time and costs. 

It is apparent that the claim of Swain is unfounded. After 
a sale to the slave, he cannot treat the property as remaining 
in himself, and claim the price for which the plaintiff sold the 
jackass, as money had and received to his use. If the negro 
paid the price, manifestly the seller, with the price in his 
pocket, could not recover the thing also, from the person to 
whom the negro had sold it, nor, by consequence, the price 
received from the negro’s vendee. If the negro did not pay 
the purchase-money, and was trusted for it, there would be 
the same result; for, by the sale and delivery—an executed 
contract—the seller divested himself of the property, and no 
equity or lien would follow the property, whether it be in 
the slave or the master, or the vendee of the slave, but the 
seller can look only to the slave, whom he trusted. But, in 
truth, the law makes such dealings with a slave unlawful and 
criminal; and a person thus dealing by an executed act of 
sale to a slave, cannot found an action on his own illegal act, 
upon a suggestion that the sale was ineffectual to pass the 
property. ‘The purpose of the law is to suppress such trans- 
actions, and, therefore, it will give no aid to a party to them 
touching any matter growing out of the breach of the law. 
If it be said, that this sale might have been by consent of the 
master; the reply is, that then the sale would not be void, but 
the property would pass and vest either in the slave or the 
master, and in either way it would be divested out of the sel- 
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ler. So that in no conceivable manner can any right vest in 
Swain upon which he can have an action for the thing, or the 
proceeds of the sale of it. 

Then, as to the title of Stanly. It is an indictable misde- 
meanor in the owner of a slave to hire to him his own time, 
or let him go at large as a freeman, exercising his own dis- 
cretion in the employment of his time. The purpose of the 
law is to keep a slave always under the dominion and imme- 
diate ordering of the master. It would completely defeat 
those provisions to allow the owner actions against third per- 
sons founded on dealings with the slave in that situation, upon 
the idea that the earnings of the slave, or the things bought 
by him, belong, in law, to the master. If the master can get 
hold of the earnings, or things that are called the property of 
the slave, he may, and of course he can keep them ; for there 
is none to deprive him of them. But he ought not to recover 
from another, things sold to him by the slave, while the own- 
er was illegally allowing him to act as a freeman, nor a debt, 
so to speak, due to the slave upon transactions during the 
period of quasi freedom. The law would be false to itself, 
and to good faith towards third persons, if it gave such an ac- 
tion, and thereby held out inducements to breaches of the 
law, and deceptions on the public, who deal with a slave al- 
lowed by the owner thus to hold himself out as a freeman. 
Hence, in such cases, the owner cannot impugn the executed 
contracts of the siave, nor enforce those that are executory. 
Although the slave cannot recover this money from the plain- 
tiff, yet that does not authorise the owner to doso. The slave 
is concluded by his incapacity, and the owner by his demerits. 
It follows, that in this case, as in many others, the maxim 
potior est conditio possidentis, applies; and the plaintiff, 
while he cannot maintain this bill, may hold the fund, since 
neither of the defendants can get it from him. The demurrer 
ought, therefore, to be sustained, and the bill dismissed with 
costs as to Stanly. As that defendant declines interpleading, 
and it cannot now be decreed, the plaintiff must have leave 
to withdraw his deposit, and be at liberty, notwithstanding the 
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decree, to set up all defences in any litigation he may here- 
after have, touching this fund, with the defendants, or either 
of them. This opinion must be certified to the court of equity 
with instructions to proceed in the cause in conformity to it. 


Per Curiam, Decree accordingly. 








J. J. JAMES against SAMUEL NORRIS and others. 


Where the defendants, in their answer to a bill for an injunction, disclose the 
fact, that they have no substantial interest in the subject-matter of the bill, 
but that a third person, who is not a party, is alone interested, the Court 
will not dissolve the injunction at the instance, and for the benefit, of such 
third person. 


Apreat from an interlocutory order of the Court of Equity of 
Wake county, made at the Fall Term, 1858, Catpwext, J., 
presiding. 

On the 15th day of August, 1855, the defendant, James F. 
Jordan, by a deed of trust, conveyed a house and lot, in the 
city of Raleigh, to John G. Williams, to secure a debt to the 
plaintiff, of about $4000, which was registered 23rd of August, 
1855, under which, the lot in question was afterwards sold to 
the plaintiff, and a deed made to him for the same. At the 
August Term, 1855, of Wake County Court, which began its 
session on the 20th of that month, the defendant, Samuel Nor- 
ris, obtained a judgment against the defendants, Jordan and 
Cooke, for the sum of $230,33, with interest and costs; in 
which debt Coake was the surety of Jordan. At the 
time of the rendition of this judgment, it was agreed between 
Norris and Jordan, that no execution should issue, until or- 
dered by the plaintiff, or his attorney, and a memorandum, to 
that effect, was entered on the court docket. No execution 
was issued until a few days before the November term follow- 
ing, when one did issue, and was levied upon the house and 
lot in question. <A venditioni exponas was issued upon this 
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levy, which was regularly continued to the time of the issuing 
of the injunction in this case. At August Term, 1856, the 
sheriff of Wake county, Wiiliam HH. High, paid to Norris, the 
plaintiff, out of his own money, the full amount of the execu- 
tion against Jordan and Cooke. After the rendition of the 
judgment in favor of Norris against Jordan and Cooke, and 
before the issuing of the execution thereon, Jordan conveyed 
to divers persons real and personal property, more than sufli- 
cient to have satisfied this judgment and execution. The 
plaintiff alleges that the stay of the execution, by Norris, was 
for the ease and comfort of Jordan, whereby the Tien was at- 
tempted to be kept up upon the property conveyed to the 
plaintiff, James, while Jordan was, at the same time, to have 
the use «nd enjoyment thereof, and as such, it was a fraud prac- 
ticed upon his rights. Ife further insists, that the payment of 
the money to Norris, the plaintiif, in that case, by whomsoe- 
ver paid, whether by Jordan, or Cooke, or by the sheriff, was 
a full satisfaction of the execution, and that any further 
attempt to enforce it, by the sale of the plaintiff’s property, is 
against equity and conscience, and he prays an injunction to 
prevent the same. 

The defendant Cooke answered the bill, and stated that 
High paid the money above mentioned of his own accord, and 
without any request or desire, on his part, that he should do 
so, and without any knowledge that he was about to do it. 
Norris also answered, not, however, varying the above state- 
ment of facts. 

On the cowing in the of the answers, the defendants moved 
for the dissolution of the injunction, which was ordered, and 
the plaintiff appealed. 


Moore and Fovwle, for the plaintiff. 
Winston, Sr., for the defendants. 


Barrie, J. The injunction was, as we think, improperly 
dissolved, upon the motion of both or either of the parties, 
whose answers were filed in the Court below. Neither of the 
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defendants, Norris or Cooke, had any interest in the cause, 
which could possibly be injured or prejudiced by the contin- 
uance of the injunction, while the plaintiff might be put to 
serious inconvenience by its dissolution. Norris admitted 
that the money had been paid him on his execution, but he 
did not know by whom the payment had been made. The 
execution as to him, therefore, was satisfied, and he had no 
further interest init. The defendant Coke, who was the surety 
of Jordan, the principal debtor, stated that the money was 
paid on the execution, but not by him; and that he was in- 
formed, and believed, that it was advanced by Ligh, the sher- 
iff of Wake county, in whose hands the writ of venditioni ea- 
ponas had been placed for execution. Cooke, therefore, had 
no such interest in the matter, as authorised him to move in 
the cause. Tlie sheriff High, then, it seems, was the only 
person interested in the enforcement of the execution, and he 
was not before the Court. The counsel for the defendants, 
contends that, as High was a stranger to the judgment and 
execution, his payment of the money to the plaintiff, in the 
execution, could not be a satisfaction of it. That may be true, 
and for the sake of argument, we may take it to be so, but 
that will not authorise him to move in a cause, to which he is 
much astranger as to the judgment and execution. As we have 
seen that neither of the defendants to the suit, as it now stands, 
had any interest in the dissolution of the injunction, it ought 
to have been continued. Whatever steps either the plaintiff 
or Iligh may think proper to take, we leave to their consid- 
eration. 
Per Curram, Order reversed. 





PETER G. EVANS against J. B. MONOT AND THE GOVERNOR'S 
CREEK STEAM TRANSPORTATION AND MINING COMPANY. 
The act of Assembly, Rev. Code, ch. 7, sec. 20, institutes an anomalous pro- 
ceeding the object of which is to subject to the debts of our citizens any 
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estate which a non-resident may have in the hands of any person, which 
cannot be reached by attachment, without reference to the place where the 
debt was contracted ; and, therefore, the sixth clause of the fourth rule, ch. 
32, Rev. Code, regulating the proceedings in courts of equity, does not ap- 


ply. 

It seems that a corporation created by an act of our Legislature, having its 
property and carrying on its operations within this State, has its ewistence 
here, although its office business be carried on in another State. 

Jt seems that shares of stock in an incorporated mining company, belong- 
ing to a non-resident, are “effects or estate” owned by him here, and 
that they cannot be attached at law. 


Apprat from the Court of Equity of Chatham County. 

The bill alleges that the defendant, Monot, on the 22d day 
of June, 1853, executed to the plaintiff a bond for the sum of 
$3,750, payable on the Ist day of January, 1857, with interest 
from the date, which was given, in part satisfaction, for a 
tract of land, purchased from the plaintiff by the said Monot ; 
that the said Monot now lives in the State of New York, and 
has no property or effects in this State subject to attachment or 
execution at law. 

The bill further alleges that the Legislature of this State, at 
its session begun in 1850, incorporated a company by the 
name of The Governor’s Creek Steam Transportation and 
Mining Company, for the purpose of mining and transporting 
in the county of Chatham, in this State; that the said corpo- 
ration purchased lands of great value, lying in the county of 
Chatham aforesaid, on Deep River, and other valuable prop- 
erty, and divided their capital stock into shares of $100 each, 
of which, the said J. B. Monot holds, and is entitled to, a 
large number, and of great value, the number and value of 
which is to the plaintiff unknown ; by virtue of which shares, 
the said J. B. Monot is a member and corporator of the com- 
pany ; that the said J. B. Monot, not being an inhabitant of 
this State, the ordinary process of law cannot be served on him, 
and his interest in the corporate property aforesaid, not being 
tangible, cannot be reached by attachment at law, he there- 
fore prays that the defendants discover the number and value 
of the shares of the capital stock of the said company, owned 
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by the said Monot, and that they be enjoined and restrained 
from transferring these shares of stock to any other person, 
and that the same be subjected by a decree of this Court to 
the payment and satisfaction of the plaintiff’s demand. 

To this bill the defendant, Monot, filed the following plea,viz: 
“And the said J. B. Monot, in his own proper person, comes 
and says that this Court onght not to have, or take, any fur- 
ther cognisance of the bill aforesaid, because, he says, that the 
contract or bond upon which the said suit is based, was en- 
tered into and made in the State of New York, where the said 
defendant, at the time, resided, and where he resided at the 
commencement of this suit, and now resides, and where the 
said supposed cause of action also accrued, and has now no 
property within the State of North Carolina to give the courts 
thereof jurisdiction over him; wherefore the said defendant 
insists that this Court cannot entertain the plaintiff’s said bill, 
for the want of jurisdiction thereof. And this the said defend- 
ant is ready to verify ; wherefore, he prays judgment whether 
this Court can or will take further cognizance of the bill afore- 
said.” 

The affidavit accompanying this plea, after alleging that it is 
true in substance and in fact, adds: “and he further states 
that the Governor’s Creek Steam Transportation and Mining 
Company keep their office, books, records, ete., in the city of 
New York, beyond the jurisdiction of this Court, and that the 
president treasurer, and secretary, and board of directors, are 
also non-residents; that the shares of stock in said company 
are, by the charter of the same, and the general law, personal 
estate, incapable of being transferred, save at the office and on 
the book of said company.” 

This plea being set down for argument, was argued by coun- 
sel, and on consideration thereof, his Honor sustained the plea 
and ordered the bill to be dismissed, from which judgment 
and order the plaintiff appealed. 


Haughton and Badger, for the plaintiff. 
Cantwell and Bragg, tor the defendants. 
¢ 
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Pearson, C. J. In Daniel’s Ch. Plead. 714, it is said, “ It 
nowhere appears that any practical consequence results in 
equity from the distinction between pleas in abatement, and 
pleas in bar. At law, the distinction is important, with refer- 
ence to the conclusion of the plea; but, in this court, there is 
not the same difference ; the office of a plea in equity being 
merely to introdnuee the facts, which, combined with the bill, 
destroy the plaintifi’s case, or make it defective ; the uniform 
conclusion of pleas is a submisson that the defendant is not 
bound to put in any other or further answer.” 

We are inclined to concur in this opinion, and should be 
reluctant to over-rule the plea, on the ground that the conclu- 
sion fixes its character as that of a plea to the jurisdiction, for 
in truth the conclusion is not an appropriate one, either for a 
plea to the jurisdiction, or a plea in bar; and, without deciding 
the many nice questions that are raised in the argument, 
treating it as a plea to the jurisdiction, we put our decision on 
the ground, that, considered as a plea of either kind, the facts 
introduced by it do not show that the plaintiff is not entitled 
to the relief which he seeks, under the provisions of the statute, 

tev. Code, ch. 7, sec. 20. 

Independent of that statute, it is clear, that the plaintiff 
would not be entitled to relief in the courts of equity of this 
State, or of any other State; for his is a mere legal demand. 
The statute, however, amends the attachment law, and gives 
relief to a creditor who is a citizen of this State, by enabling 
him to bring his bill in equity, when the debtor resides be- 
yond the limits of this State, and is entitled to any personal 
estate or effects, or to the use thereof, in the hands of an ex- 
ecutor, &c., or any estate in the hands of any one resident in 
this State, which cannot be attached at law; in other words, 
it gives the extraordinary remedy of an attachment in equity. 
And the counsel for the defendant put in the plea under a 
misapprehension in supposing that the 6th subdivision in the 
4th rule in ch. 32 Rev. Code, which prescribes “ the rules and 
methods of proceeding in courts of equity,” applies to, or con- 
trols this particular proceeding; on the contrary, it is an 
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anomalous one, and its object is to subject any estate or effects 
which a non-resident may have in the hands of any person in 
this State, which cannot be reached by attachment, to the pay- 
ment of debts owing to our citizens, without reference to the 
place where the debt was contracted. 

The facts appearing upon the pleadings are: that the plain- 
tiff is a citizen of this State; the defendant, Monot, is a citi- 
zen of the State of New York, who is indebted to the plain- 
tiff. The other defendant is a corporation, chartered by the 
Legislature of this State, for the purpose of carrying on mi- 
ning operations, in the county of Chatham, where it owns 
land and other property of great value, but its books are kept 
in the State of New York, where its officers reside; and the 
defendant, Monot, is a stockholder; the shares are personal 
estate, transferable only on the books of the corporation. 

To give the plaintiff a standing in this Court, it is necessary 
for him to maintain three propositions: that the corporation 
has its existence in this State; that the shares of stock are 
“effects or estate” of the defendant, Monot, here in the hands 
of the corporation; and that the stock cannot be attached at 
law. These questions present themselves “in limine” as 
bearing upon the peculiar and limited jurisdiction which the 
statute confers upon our courts of equity, in respect to a mere 
legal demand ; so that if either position be untenable, the 
Court would, of its own motion, decline to proceed, on the 
ground that the subject, i. e., a plain note of hand for the pay- 
ment of money, does not fall under any known head of juris- 
prudence. 

We, however, incline to the opinion, that all of them are 
tenable. 1st. The corporation having been created here, and 
the land upon which it is to operate, being situate here, it is dif- 
ficult to conceive how it acquired the ability to remove itself’; 
so as to have an existence in another State, and cease to exist 
here. The proposition seems too plain for argument; the 
corporation is a mere creature of our law, and it must of ne- 
cessity have its existence in our State, notwithstanding the 
fact that its officers, for their own convenience, keep the books 
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and transact office business, as distinguished from its mining 
operations, in the city of New York. 

2d and 3d. These two propositions involve the same con- 
sideration, and may be discussed together. A share of the 
stock of the corporation is a thing incorporeal—a mere right 
which entitles its owner to participate in the general manage- 
ment of the concerns of the corporation, by being a member, 
in the meeting of the stockholders, to elect officers and do 
other acts of the kind; to demand and receive from the cor- 
poration a dividend of profits, whenever dividends are de- 
clared, and to demand and recieve a portion of whatever may 
be on hand at its dissolution. It is true a share of the stock 
is personal estate in the sense that it will, at the death of the 
owner, devolve upon his personal representative, but, it would 
seem, tliat it cannot be so in the sense of attending his person, 
for it is but one of many parts, the aggregate of which make 
an artificial body, which has its existence fixed in this State, 
and creates a right or duty which must be yielded and per- 
formed here, and cannot be enforced in any other country ; 
in other words, it is estate of the shareholder eve, in the hands 
of the corporation, for his benefit. It would seem, also, that 
stock is estate of the debtor, which cannot be attached at law ; 
a “debt” or any “ property or effects” of the debtor, may be 
attached, in the hands of a third person, as garnishee; but, 
upon a perusal of the statute, it will be seen, that the sense 
in which these terms are used, does not include stock; a 
“debt,” as thus used, means a liquidated sum of money which 
the garnishee owes to the absent debtor. A corporation does 
not owe its stockholder a debt, but a duty which cannot be en- 
forced by an ordinary action at law. So, property or effects 
means something tangible, which may be delivered by the 
garnishee, in exoneration of himself, to the ofticer levying the 
attachment. This is wholly inappropriate to stock. Indeed, 
as judgments of courts of law are absolute, and cannot be 
moulded and shaped to fit peculiar circumstances, stock is a 
thing which these courts are incompetent to deal with, and a 
creditor who seeks to subject it, must apply to a court of 
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equity, where a transfer may be compelled, or a sale made, or 
some mode devised for effecting the purposes of justice ; as is 
the course in reference to legacies and distributive shares, and 
other rights which a court of law cannot administer; for which 
reason the amendment of the attachment law, under consid- 
eration, was made in order to embrace these subjects within 
the principle, by means of a proceeding in a court of equity. 
The Court, however, will not now declare its opinion upon 
these questions of law, but will reverse the order of the court 
below, by which the bill was dismissed, over-rule the plea, and | 


TC OR I 


require the defendants to answer, “ reserving the benefit of the 
plea until the hearing.” Adams’ Eq., 842. The same order 
is made in reference to the plea of the other defendant. 

We are induced to “ pursue this intermediate course,” be- 
cause the strength of the argument was spent upon objections 
to the form of the pleas, and the questions upon the applica- 
tion of the statute are new and very interesting and likely to 
become of frequent occurrence, owing to the great number of 
corporations that have sprung up in our midst with non-resi- 
dent stockholders; and because it does not appear from the 
pleadings in this case that the president, or any of the direct- 
ors, or other officer of the corporation upon whom process 
could be served reside in this State, and difficulties may arise 
as to the mode of enforcing the decree, should one be made, 
in favor of the plaintiff. 


Per Curiam, Decree below reversed. 





S. W. McRARY against F. FRIES and others, 


Where an insolvent debtor had a resulting interest in a deed of trust, it was 
Held that an assignment of it, by him, after a judgment creditor had com- 
menced a suit in equity to subject such resulting trust to the payment of 
his debt, should be postponed to the debts sought to be secured by such 
suit. 

A discretion left in a trustee, as to what debts he would pay after discharging 

certain ones specified, is controlled and ligiited by the filing of a bill in equi- 
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ty by a judgment creditor, to subject the debtor’s resulting interest to the 
payment of his debt. 


Cause removed from the Court of Equity of Davidson county. 

Tus cause was set for hearing upon the original and sup- 
plemental bills and the answers and exhibits, and upon them 
the following appears to be substantially the case : 

In April, 1848, William J. McElroy conveyed to Francis 
Fries, sundry tracts of land, situate in Davie county, fifteen 
slaves, and other articles of personal property, in trust, to 
secure and pay a debt of $6000 to the said Fries, as the guar- 
dian of Miss Shober, and a debt of $844, to another person. 
Some payments were made on these debts, but a balance re- 
mained due on them after all the property, conveyed to Fries, 
had been disposed of by him and McElroy, except fourteen 
of the slaves; and on the Ist of September, 1854, McElroy 
sold those slaves to Fries for the sum of $8000, of which, the 
sum of $2000 was paid at the time to McElroy, and of the 
residue, $2000 was to be paid on the 1st of November, the 
Ist of January, and the 1st of March following; and it was a’ 
part of the agreement, that out of the said residue of the pur- 
chase-money, Fries should retain enough to discharge the 
balance due on the debts secured by the deed of trust of 1848. 
On the 22d of September, 1854, McElroy having become in- 
solvent, made a deed of general assignment to Fries of all his 
real and personal estates and effects, including slaves, notes, 
judgments, and all debts, horses and other things, in trust, to 
sell the property, collect the debts, and out of the proceeds, 
pay a debt of $3575, 72, to the Greensborough Mutual Life 
Insurance and Trust Company, and he thereby constituted 
Fries his attorney with directions to pay, in the next place, 
out of the proceeds, all McElroy’s other debts, as the said 
Fries might deem best, and find most convenient. The only 
real estate owned at the time by McElroy, was a house and 
lot in the town of Greensborough, in Guilford county. Be- 
sides the above mentioned debt to Fries, McElroy owed him 
other sums, as the answer states, and also owed a debt to a 
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mercantile firm, of which Fries was a member; and he alleges, 
in his answer, that McElroy owed many other persons, and 
that to some of them, he, Fries, made payments, or promises 
of payment, at different times, up to the Ist of March, 1855. 

On the 14th of November, 1854, the plaintiff, McRary, re- 
covered two judgments before a justice of the peace, in Da- 
vidson county, against McElroy; one for S74,24, and the 
other for $6,40, both bearing interest from that day; and on 
15th of November, 1854, Hunt & Adderton obtained a simi- 
lar judgment against him for $46,56, with interest from that 
day, which they assigned to the plaintiff on the same day. 
On the three judgments, writs of fier? factas were issued imme- 
diately to the sheriff of Davidson county, who, thereon, returned 
that he had levied the same on the resulting trust and equity 
of redemption of McElroy, in all the property conveyed by 
him to Fries, by the deed, bearing date September 22d, 1854. 

On the 24th of November, 1854, McRary filed this bill 
against Fries, McElroy and the Inusurance and Trust Compa- 
ny, alleging that McElroy had conveyed and assigned to Fries, 
all his estates and interests of every kind, by the deed last men- 
tioned, and there was nothing on which an execution could 
be served, but the resulting trust in the house and lot in 
Greensborough, and praying that Fries might be compelled 
to get in, and dispose of the effects assigned to him, and there- 
out pay the debt to the Insurance and Trust Company, and 
out of any balance remaining, satisfy the debts to the plaintiff, 
and that proper accounts might be taken. On the same day 
the subpoenas were taken out, and were served on the next 
day. Tries, by his answer, sets out, amongst other things, 
that McElroy, on the 2d of Jannary, 1855, made a second deed 
of trust, whereby, as security for the payment or certain debts 
to James P. Stimson, and many others mentioned in the deed, 
he conveyed and assigned to Stimson, in trust, all the proper- 
ty before conveyed to Fries, and all the proceeds of it, then, 
or that might be, in the hands of Fries, under the conveyance 
to him, after paying the debt to the Insurance and Trust Com- 
pany ; and that he had been informed thereof by Stimson, and 






' 

















236 IN THE SUPREME COURT. 





McRary v. Fries. 





certain dealings had taken place between them, touching parts 
of the property. The answer insists that Stimson ought to be 
made a party, for the protection of Fries. By leave of the 
Court, the plaintiff then filed an amended and supplemental 
bill, bringing in Stimson, and charging that the deed, to him, 
as above set forth, was made to defeat the plaintiff of his 
debts, and that the debts secured in it, were not just, but pre- 
tended, and that the plaintiff’s right to satisfaction out of the 
fund, was preferable, at any rate. Stimson answered, that 
the debts mentioned, in the deed to him, are all just and true, 
as he believed, and, that those to himself are so; and he 
denies having any knowledge whatever of the plaintiff's judg- 
ments, or of his bill having been filed, at the time the deed of 
trust was made to him. 


Gorrell, for the plaintiff. 
Fowle, for the defendants. 


Rerri, J. The Court considers the material points, in this 
case, to have been determined by previous adjudications of 
this Court. The plaintiff cannot have any benefit from his 
executions, as creating a lien at law on the resulting trust in 
real estate, because, in truth, no lien was created. The exe- 
cutions were issued by a justice of the peace, in a different 
county from that in which the land was, and could not be 
served on it. But had they been in the same county, the 
plaintiff did not proceed far enough on them to create a lien ; 
Presnell v. Landers, 5 Ire. Eq. 251. Ifa plaintiff establishes 
a legal lien on a equity of redemption in land, there is no 
doubt, that he may come into equity to aid in enforcing it by 
clearing the estate of the incumbrances, or taking an account 
of them and ascertaining the amount so as to bring the debt- 
or’s property fairly into market under the execution, or under 
the decree; and in such a case, the legal priorities between 
the execution creditor and other creditors, or assignees, will 
not be disturbed. This has been held, in several cases, par- 
ticularly in that of Presnell vy. Landers, and in J/arrison v. 
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Battle, 1 Dev. and Bat. Eq. 537. And there is as little doubt, 
that a judgment creditor may apply to this Court, in the first 
instance, for satisfaction out of an equity of redemption in 
realty, or a resulting trust in the nature of it, as equitable 
property, having no other legal property subject to the exe- 
eution. For, originally, equity had that jurisdiction excla- 
sively, and the act of 1812, while it made a fiert facias run 
against such an interest, as land, did, in no degree, oust juris- 
diction, and, therefore, according to the general principle, it 
continues. The principle is exemplified in the ordinary case 
of relief between sureties, notwithstanding one may have an 
action at law against another; Shepherd v. Munroe,2 Law Repos. 
624 ; and is particularly applicable to a case of this kind, in 
which the remedy is more perfect, and the estate is brought to 
sale in this Court, more beneficially for all parties, and espe- 
cially for the debtor, or his assignees. If, therefore, the cred- 
itor elects to give up the advantages of the lien of an execa- 
tion, and seek satisfaction out of an equity of redemption in 
land, as equitable property, he may, and it may often be to 
his advantage to do so, where real and personal property is 
complicated in the same deed, as one trust fund, which is the 
case before us. By pursuing that course, however, he incurs 
the risk, that the debtor may have disposed of his equitable 
interest by assignment; for, as there is no lien on such inter- 
est by execution, there is nothing to restrain the debtor from 
dealing with it as his own, until it be brought within the ju- 
riction of the court of equity, by filing a bill, and duly pros- 
ecuting it. Upon the filing of the bill, and serving the sub- 
peena, a lis pendens, is constituted, which, it is settled, arres:s 
the power of a party to alter the state of the subject of con- 
troversy by a sale or conveyance even of the legal estate, and 
‘much more is that true of a mere equity. This rule has been 
sometimes complained of as operating hardly upon purchae- 
ers without actual notice of the pendency of the suit. But 
there is no greater hardship in this case than in that of a pur- 
chase over-reached by the lein of an execution of a prior 
teste, but not actually sued and del:vered to the sheriff at the 
6 
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time of the purchase. In each case, the purchase is super- 
seded, upon the principle that there is an absolute necessity 
for upholding the rights of the plaintiff in the execution, or 
in the suit in equity in that manner; because otherwise liti- 
gation would be interminable and fruitless, and defendants 
could always defeat recoveries by conveyances and assign- 
ments. Garth v. Ward, 2 Atk. 147; Bishop of Winchester 
v. Paine, 11 Ves. 194. Indeed, in the latter case, Sir Wu- 
niaM Grant says that the purchaser is bound by the decree 
against ‘the person under whom he derives title, and the liti- 
gating parties are not bound to take notice of a title so acquired; 
for, as to them, it is no title. That rule, being thus establish- 
ed, it is then to be considered, how it affects the parties in this 
cause. In the first place, it effectually disposes of the second 
assignment to Stimson ; which was executed five or six weeks 
after bill was filed and process served on the original defend- 
ants, and must therefure be postponed until the plaintiff’s 
debts are first satisfied. The declaration on that point may, 
probably, enable the parties to adjust their diffierences with- 
out incurring the delay and expense of taking an account or 
further steps in the cause, since, if there was any surplus 
worth assigning to Stimson, it must amount to enough to dis- 
charge the small demands of the plaintiff, and leave a bal- 
ance for the operation of that assignment. But, as the Court 
cannot anticipate, certainly, the determination of the parties 
on that point, it is necessary, in the next place, to consider 
how the defendant, Fries, will stand towards the plaintiff. 
The balance of the purchase money for the negroes bought by 
Fries, namely, $6000, exceeds the debts to him as the guardian 
of Miss Shober and the other mentioned in the agreement 
between McElroy and himself. They are, therefore, to be de- | 
dacted out of that purchase-money, and considered as retained 
by Fries; and only the balance of the $6000 was the debt to 
McElroy, applicable to the purposes of the assignment 
of the 22d of September, 1854. That balance, and all 
the rest of the fund arising from that assignment, is to 
be applied to the debt to the Life Insurance and Trust Com- 
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pany, which, according to the deed, is to be paid “ first’ of 
all.” As to the other debts of McElroy, there is no specific 
direction in the deed. It recites, in the beginning, that Me- 
Elroy owed that company the debt mentioned, “and also 
other debts,” and was desirous to make an assignment to 
Fries, and also make Fries his general agent and attorney to 
dispose of and sell all his property, and collect debts due to him, 
and pay all his debts, and then appoints Fries his attorney to 
sell, &c., and pay the debt to the company first of all, and 
“next such debts as said Fries may deem best, and find most 
convenient,” and then ‘in consideration, &c., conveys and 
assigns to Fries and his heirs all the property, &c., for the 
purposes aforesaid.” Under those provisions, Fries claims to 
retain out of the fund, before an application of any part of it 
to the plaintiff’s demands, debts of several descriptions. One 
class consists of debts alleged to be owing to himself; and ano- 
ther to himself and others as his copartners. If there be such 
debts, the Coart holds that they are to be paid before those of 
the plaintiff, because they were known to the parties at the 
time, and it is to be presumed that, in the discretion allowed 
to Fries as to the debts to which the assets should be applied, 
he would select those in which he had a personal interest, and 
that it was expected and intended he should. But debts to 
other persons stand on a different footing. As none are spe- 
ciffically mentioned in the deed, the case seems to fall more 
within that of Wallwyn v. Coults, 3 Mer. 707, 3 Sim. 1 (note 3) 
and 2 Russ & Mylne, 451, and the principle deduced from it 
in England, in subsequent adjudications, than any one which 
has come before the Court; and the defendant, Fries, more 
like a mere attorney of the grantor, or a trustee for him, and 
, under his control, than a trustee for creditors constituted by 
the deed of assignment usually made in this country. Jn- 
gram v. Kirkpatrick, 6 Ired. 462. But that question concerng 
the defendants, between themselves, claiming the one under 
an assignment for all creditors generally, as he might choose 
te pay them, and the other, under an assignment of the residue 
of the fund for the benefit of numerous specified creditors. 
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Between them the Court has already passed, in Stimson v. 
Fries, 2 Jones’ Eq., 157. The plaintiff has no concern with 
it. For, in either aspect, the fund was an equitable interest, 
belonging to McElroy, which the plaintiffs had a right to pur- 
sue in equity, and which, after the service of the subpoena, 
the trustee, Fries, could not apply so as to defeat the plain- 
tiff. For, it is to be observed, that the bill does not seek sat- 
isfaction upon the footing of a trust for the plaintiffs, as one of 
the creditors secured in the deed, but upon his being a judg- 
ment creditor, pursuing a resulting trust vested in his debtor. 
In that view of the case, the Court is of opinion, that a general 
declaration of trust in favor of such creditors as the debtor, or 
his attorney, or his trustee may choose, or think best, and 
most convenient to pay, contained in a conveyance of all the 
debtor’s property, is not such an appropriation of the estate as 
can be upheld to the prejudice of a creditor who prosecutes his 
demand to judgment, and files his bill for satisfaction. It is 
not like a positive security for all creditors, but reserves a pow- 
er over the estate in the debtor, or, which is the same thing, 
in his attorney, incompatible with the rights of the creditors, 
by means of which the debtor may compel them, respect. 
ively, to make terms with him, greatly to his benefit, and 
to their prejudice. It may be doubted, therefore, whether 
any of the “other debts” not named ought to stand before the 
the plaintiff’s. But, at present, that point need not be deter- 
mined conclusively, as its necessity cannot directly arise until, 
upon an inquiry, it shall appear what debts were paid by 
Fries before the bill filed or at least assumed by him, so as 
conclusively to bind him, personally, for them. The answer 
does not give any definite information on that head, but only 
sets out a schedule of payments or assumpsits up to the Ist of 
March, 1855, which includes a period of more than three 
months after this suit was brought, when the hands of both 
McElroy and himself were tied from further dispositions or 
incumbrances of the fund to the prejudice of the plajn- 
tiff. If, therefore, the defendants think proper to go into 
an account of the debts satisfied or assumed by Fries, payable 
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ont of this fund, the master must distinguish such as accrued 
before this suit from those that were subsequent, so as to pre- 
sent the point with precision, that the Court may see that the 
decision will be on the rights of the parties, and not on ab- 
stract questions. In the mean time, while the Court declares 
that the plaintiff has a right to satisfaction preferably to 
Stimson, and has also a right to an account from Fries, and, 
in taking the account, the master will ascertain the sum dne 
to the plaintiff for principal, interest, and costs, at law, on the 
footing of his judgments and for his costs in this cause, and also 
state the account of the fund in the hands of Fries, upon the 
principles now laid down. 
















Per Curiam, Decree accordingly. 















J. HOLDERBY and others against M. C. HOLDERBY and another. 






A bequest of slaves and other property to A, and her “increase,” without any 
allusion to a particular estate in her, and without any terms to qualify or 
control the meaning of “ increase,” was Z/eld to confer upon A, the mother, 

the absolute property. 










CavsE removed from the Court of Equity of Rockingham cty. 

By her will, dated September 17th, 1854, Sarah Mills be- 
queathed as follows: “I will and bequeath to my daughter, 
Sarah ©. Holderby, one negro woman, Anne, and her child, 
Edmund, and her increase, to her and increase forever ; also 
one bed and bed-stead, cupboard, and one cow, to her and 
her heirs forever.” By other clauses, she gives several slaves 
and sums of money to her other children respectively, “to 
him (or her) and his (or her) heirs forever.” The testatrix 
died in October, 1854. The plaintiff, James, the eldest child 
of Mrs Holderby, was born before the making of the will, and 
since the death of the testatrix, the two others, who are also 
plaintiffs, have been born. The will was proved in Novem- 
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ber, 1854, and the executor assented to the legacies to Mrs. 
Holderby, and delivered the slaves and other articles to her 
husband, Marcus OC. Holderby, and the negro woman has had 
another child in his possession. In 1858, Marens C. Holder- 
by conveyed the three negroes to the defendant Watt, as trus- 
tee, for the benefit of his creditors, by sale, and applying the 
proceeds to the satisfaction of their debts; and the trustee was 
about selling the negroes in absolute property. 

The bill is filed by the three infant children against their father 
and the trustee; claiming that the bequest is to their mother 
for her life, with remainder to her children; or, if not, that 
it is to her and the son James as joint tenants; and praying, 
that a construction of the will may be made, and the rights of 
the plaintiffs respectively declared, and their or his share 
severed. 


Morehead, for the plaintiffs. 
T. Ruffin, Jr., and Phillips, for the defendants. 


Rorrm, J. The only case cited in support of the first po- 
sition, is that of Chestnut v. Meares, 3 Jones’ Eq. 416. But 
that turned on the peculiar provisions of the singular instru- 
ment, on which the question arose, and the main purposes of 
the instrument as declared in it, which would have been frus- 
trated by a contrary construction. It has no application here, 
which is a simple, immediate, and absolute gift to the donee 
or donees, without the least allusion to any particular estate. 
In whatever the danghter gets, therefore, she must take the 
entire property. 

It was next argued for the plaintiffs, “that increase” meant 
“children,” and if so, then, that the birth of James, before 
the making of the will, brought the case within one of the 
resolutions of Wild's case, 6. Rep. 16, and he takes jointly 
with his mother. But “children” cannot be substituted for 
“increase,” because the latter word means more than the for- 
mer, and, like “ progeny,” “ posterity,” or “ seed” takes in all 
descendants—excluding only collaterals. Without any other 
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word in that clause, or in the context, to control it, the Court 
cannot impose on it the restricted sense of “ children.” It 
would not serve the purpose of the argument, to strike out 
that word from the will, because the gift, to the daughter, 
would then be absolute upon the previous terms of the gift; 
which is, simply, the gift of a personal chattel, and carries the 
whole property to the legatees. If “ increase” stand in the 
will, it would not help the plaintiffs even to interpolate “chil- 
dren,” so as to make it read “children and increase.” For, 
in Roe v. Lowe, 1 H. Bl. 446, it was held, that a devise of a 
copyhold in trust, amongst other things, “ that A, then the 
tenant, and his children and posterity, which shall succeed, 
shall never be put forth or from the same, but always con- 
tinue the possession, paying £11 rent,” gave A an equitable 
estate tail. That made “ posterity” not only a word of limi- 
tation, but one that was not controlled by being coupled with 
“children,” which, although it may be a word or limitation, 
is usually, and in its natural sense, a word of purchase. “ In- 
crease” seems to be here used, as exactly synonomous with 
 posterity”—both taking in all lineal relations, descendants, 
orseed. As long ago as Lord Coxn’s time it was laid down, 
that a devise to one “forever” gives a fee simple, and to one, 
“et semini suo” gives a fee tail; and consequently, the abso- 
lute property in a personal chattel ; Co. Lit. 96. 

Here, the gift is expressly to the daughter, and to no one 
else ; and to that gift are annexed words of perpetual succes- 
sion “to her and increase forever.” That denotes simply the 
quantum of interest to be taken by the daughter, and does 
not introduce another class of persons as purchasers with her; 
in other words, the testatrix used these as words of limitation. 
Neither of the plaintiffs has, therefore, any share of the slaves 
in presenti or in futuro and the bill must be dismissed with 
costs. 


Per Curram, Decree accordingly. 
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JACOB L. FULKERON, Ezr. against CHARLES CHITTY and others, 


The word “ money,” or “ monies,” used in a will, where the context favored 
such a construction, was Held to include bank stock, notes and bonds, 


Cause removed from the Court of Equity of Forsyth County. 
The bill is filed by Jacob L. Fulkerson to obtain a construc- 
tion of certain clauses in the will of Catherine Heckendom, 
and for directions in the settlement of the estate under the 
same. The next of kin of the testatrix were Rosina Lucken- 
bach, a sister, and Charles Chitty, Catherine Henning, Maria 
Spach, and Elizabeth Spach, children of a deceased sister, 
Elizabeth Chitty. To each of these, except the first, in her 
will, she gives $50,00, and she gives, in other parts of the will, 
about $85 00 in pecuniary legacies to about sixteen different 
legatees. Having premised, in the first clause of her will, af- 
ter the payment of her debts, that her purpose was to dispose 
of the remainder of her property by the provisions which 
were toensue. After these several pecuniary bequests, is the 
following clause: “Fifteenthly. I give and bequeath all the 
rest and residue of my monies, in equal shares, to my 
sister, Rosina Luckenbach, and ber two daughters, Lucy Ann, 
wife of Simon Row, and Belinda, wife of William Repper.” 
The estate of the testatrix consisted of $3,844 00, of which 
$268 was in cash on hand, $1,000 00 in bank stock, $75 00 
in articles of furniture, and the remainder in three notes on 
individuals. The principal question submitted by the execu- 
tor was, whether the remainder of the proceeds of the bank 
stock, notes, cash on hand, and personal property, after paying 
the debts, funeral expenses, and pecuniary legacies, passed 
under the residuary clause above recited, to Mrs. Luckenbach 
and her daughters, or whether, as to these or any of them, 
there was an intestacy by which it passed to the next of kin. 
The several persons interested in these several constructions, 
were called upon to interplead, in order that the question 
might be settled between them, who all answered, insisting, 
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severally, upon the view of the subject most favoring their in- 
terests. 


No counsel appeared for the plaintiff in this Court. 
Fowle, McLean and Morehead, for the defendants. 


‘Battie, J. The only question we are called upon to decide, 
in the present case, is, whether under the 15th clause of the 
will of the testatrix, the defendants, Mrs. Luckenbach and her 
two danghters, can take the residue of the estate, consisting 
of notes, bonds, bank stock, and some few articles of furniture, 
under the deccription of “ all the rest and residue of my mon- 
ies.” That the word “money,” or “ monies,” may, when the 
context favors such construction, include stock in a bank, or 
in the public funds, cannot admit of any doubt. In the case 
of Kendall v. Kendall, 4 Russ. 360; (4 Con. Ch. Rep. 706,) 
the master of the rolls decided that stock would pass by force 
of ‘the word “ money,” and he said that he had so decided in 
a previous case, (Legge v. Asgill, 1 Turn. and Russ., 265, in the 
note,) which, upon an appeal, was affirmed by the Lord Chan- 
cellor Erpon. If, then, money invested in bank or other stock 
may pass under the term “money” or “monies,” we think 
notes and bonds may be included also under that term, They 
are the ordinary securities upon which money is lent out in 
this State, and it is no great stretch of language for a person 
to speak of such securities for money as his “money.” The 
question then arises, whether there is any thing in the will 
before us indicative of an intention of the testatrix to bequeath 
her notes, and bonds, and bank stock to her sister and neices, 
by the expression, “all the rest and residue of my monies.” 
To this we answer, that there is a strong indication of such an 
intention apparent in the will itself, which is made absolutely 
certain by adverting to the condition of her property at the 
time of her death, which occurred shortly after her will was 
executed. 

In the first place, she shows a clear purpose in the begin- 
ning of her will, to dispose of all her property thereby. 


a 
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Secondly. She contemplated that her money which had 
been lent out upon the security of notes, or bonds, or invested 
in stock, should be collected, because she makes most of her 
gifts in pecuniary legacies, amounting in the whole to much 
more than the small amount she had on hand in cash. 

Thirdly. She had provided fur the children of her decased 
sister, Mrs. Chitty, by pecuniary legacies also, and then, by 
the clause in question, she makes the provision which she in- 
tended for her living sister, Mrs. Luckenbach, and her daugh- 
ters. Now, when we find that the latter will get nothing, ex- 
cept a few articles of furniture, of small value, unless the word 
“ monies” can embrace the notes, bonds and bank stock, we 
are forced to the conclusion that she did intend to embrace 
them. 

It is unnecessary for us to decide whether the furniture not 
specifically bequeathed passed by the word “monies” or not; 
for, supposing that it is not disposed of by the will, it forma 
the fund primarily liable for the payment of the funeral ex- 
penses, debts and general legacies, and to the extent of its 
value, would leave a greater residue of “monies” for the re- 
siduary legatees. To them, of course, it must be a matter of 
no consequence whether the legacy which they receive is 
composed, in part, of the proceeds of furniture, and in part of 
monies arising from the sale of the bank stock, and the collec- 
tion of the notes and bonds, or whether it is derived altogether 
from the latter, provided that in either case it is the same 
in amount. A decree may be drawn for the settlement of the 
estate upon the principle of construction declared in this opin- 
ion. 


Per Coram, Decree accordingly. 





UT DECEMBER ‘TERM! 11858. | 





Tysor v. Lutterloh. 





DENNIS TYSOR and another against THOMAS L. LUTTERLOH and 


another, 


Where a note, prepared for the purpose of being discounted at a bank, was 
left by the party, for whose accommodation it was made, with A, to be 

, offered at bank, upon an understanding that A should draw the proceeds, 
and apply a part thereof to the discharge of a smaller note, then due to the 
bank, and the balance to certain debts which the principal owed him, and 
on the refusal of the bank to discount the note, it was further agreed be- 
tween the same parties, that A should keep the note as security for the 
debts due him, it was Held that a judgment obtained in a court of law, on 
such note, could not be impugned for any matter that could have been 
pleaded to the action at law, and that it was in the first place applicable to 
the indemnity of the party, paying the debt in bank, and thet the remain- 
der was applicable to the claims uf A against the principal. — 


Aprpzat from an interlocutory order of the Court of Equity of 
Chatham, continuing an injunction. 

The plaintiff, Dennis Tysor, being indebted to the Bank of 
Fayetteville, in the sum of $101, with Harris Tysor and G. 
W. Palmer, the intestate of the defendant Goldson, his sure- 
ties, and not being prepared to pay it off, made a new note 
for $250, payable to the defendant, W. G. Broadfoot, cashier 
of the bank of Fayetteville, with the same sureties, and left it 
with the defendant, Lutterloh, to be presented to the bank for 
discount. Lutterloh presented the note, but not being accep- 
ted by the bank, he retained it, and afterwards brought suit 
on it, in the name of Broadfoot, and recovered judgment in 
the Superior Court of law of Cumberland county. 

The bill is filed to enjoin the collection of this judgment, 
alleging that, having learned that the bank would not renew 
a note of the size of one the plaintiffs owed, and it being in- 
convenient to pay the money, the one in question was prepar- 
ed, partly to take up the former note, and the remainder of 
its proceeds was to remain in the hands of the defendant, Lut- 
terloh, subject to the draft of the plaintiff, Dennis Tysor, and 
that the said defendant had no right or authority to detain 
the said note, or put it in suit, or use it in any way, and prayed 
for an injunction, which was ordered. 


- 
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The defendant, Lutterloh, in his answer, gives a very dif; 
ferent account of this transaction. He states that Dennis 
Tysor owed him three several notes of $50, $56,63 and $170, 
and much doubting his ability to pay the whole, he received 
from him the note in question, in order to secure a part; that 
concerning that, it was understood and agreed that he should 
advance to him, Tysor, $50 more and surrender to him his note 
of $50, so that there should be due him one simple contract 
debt of $100, and two notes, that on getting the $250 note 
discounted, he was to apply, out of the proceeds, the necessa- 
ry amount to take up the $101 note and interest, and the re- 
mainder, first to the simple contract debt of $100, and the 
balance to the two notes of $56,63 and $170; that he offered 
the note in question for discount, but it was not accepted by 
the bank, and he immediately informed Dennis Tysor of the 
fact, urging him to ake some other arrangements as to these 
debts ; that he irsisted on defendants retaining the note as 
security for what he owed him, which, being the best he could 
do to save himself, he agreed to; that having obtained a judg- 
ment, at law, upon this note, in the name of the payee, Broad- 
foot, he insists that he is entitled to use it for his indemnity. 
He denies that he promised to surrender this note, or that he 
ever said that it was worthless, and should never come against 
the parties. 

On the coming in of the answers, his Honor, on a motion to 
dissolve the injunction, refused to do so, but ordered it to be 
continued until the hearing; from which the defendants ap- 


pealed. 


No counsel appeared for the plaintiffs in this Court. 
Haughton, tor the defendants. 


Pearson, C. J. We do not concur with his Honor, in the 
view taken by him of the question presented, upon the mo- 
tion to dissolve the injunction. 

Assuming that the facts bring this case within the princi- 
ple of Southerland v. Whitaker, 5 Jones’ Rep. 5, that defense 
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was available at law, and is cut off by the judgment, which 
is conclusive as to the existence of the debt, and we are con- 
fined to the enquiry, have the plaintiffs an eguzty ; that is, is 
there any matter or thing connected with the transaction, 
which makes it against conscience for the defendants to avail 
themselves of the advantage which the judgment gives them 
at law? 

The answers are fully responsive, and deny without evasion, 
the entire equity, in respect to the plaintiff, Dennis Tysor; so 
he has no ground to stand on. 

With respect to the other plaintiffs, who are his sureties, 
without expressing a decided opinion at this time, we are in- 
clined to think that an equity is confessed, in regard to a 
part of the judgment, to wit, an amount corresponding with 
the bank debt and interest ; for it is admitted that the $250 
note was made, for the purpose of discharging that debt, up- 
on which they were sureties, and Dennis Tysor was only at 
liberty to dispose of the excess. That arrangement did not go 
into effect, and it is not alleged that they concurred in the 
subsequent arrangement, by which (as Lutterloh avers) he 
was to retain the note, as collateral security, for the sums due 
to him by Dennis Tysor; so that, as against them, Lutterloh 
(it would seem) is only entitled to use the judgment for the 
purpose of collecting such excess. It does not distinctly ap- 
pear by whom the debt, in bank, was paid, if the sureties paid 
it, their equity, in respect to the amount, is clear. But if 
Dennis Tysor paid it, as we suppose to be the fact, his means 
of discharging the $250 note, was made less by that amount, 
and the effect of the arrangement, by which Lutterloh was 
allowed to retain it, was to make them liable, at one time, for 
both of the notes, which was known by Lutterloh, not to have 
been the intention of the parties, and for that reason, it was 
against conscience for him to accept the note, as obligatory 
on them, for the full amount. 

The order continuing the injunction until the hearing, must 
be reversed. The injunction will be dissolved as to Dennis 
Tysor, and it will also be dissolved as to Harris Tysor, and 

- 
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Gholson, except as to a sum equal to the bank debt and in- 
terest. The money will be. paid into office, to the end that 
Lutterloh may produce the notes, which he holds, so that a 
credit may be endorsed of the balance, after deducting the 
$101 and interest, advanced by him, together with costs. If 
enly a part of the judgment is made out of Dennis Tysor, the 
defendant will be allowed to apply that to the part of the 
debt, for which Dennis Tysor and Gholson are not liable, their 
equity extends no further than an exemption from liability, in 
respect to that part. The defendants are entitled to costs. 


Pee Coriam, Decree accordingly. 








FLORINDA MILLER and another against REUBEN L. HOLMES, Re’r., 
and others. 


Where slaves were given by will to several of the testator’s children, with 
remainders to their children, and it was provided further that if any of the 
slaves given to the testator’s children should die, the loss was to be made 
good to them by the substitution of slaves of equal value to be taken out of 
a stock or class intrusted to the testator’s widow for that and other purposes 
during her life, Held that a loss by the death of a slave, happening after the 
death of the first taker, but during the subsistence of the stock or class 
provided as a recourse in such case, was to be made good to the remain- 


derman. 


Cause removed from the Court of Equity of Davidson County. 

The questions arising in this case, arise out of several pro- 
visions in the will of Moses Holmes, one of which is as fol- 
lows: “I give and bequeath to my daughter, Sarah Miller, a 
negro girl, named Nancy, and a boy, named Robert, now in her 
possession ;” another of which is as follows: “9th. In the event 
of the death of any of the negroes willed to my children above, 
it is my will and wish that the loser or losers shall have ano 
ther ‘negro or negroes,’ of equal value, from among the ne- 
groes hereinafter willed to my wife during her widowhood.” 
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Another clause, pertaining to this question, is as follows: 10th. 
“To enable my beloved wife, Anna, to live comfortably during 
life: and widowhood, and for the purpose of raising and edu- 
cating, in a suitable manner, my minor children, without any 
expense to them, I give to her all the balance of my negroes, 
my household and kitchen furniture,” &c., &c. A codicil is 
added to this will, which is also material to the questions in- 
volved. It is as follows: “It is my will and wish, should 
either of my children have the misfortune to lose any of the 
negroes willed to him or her, that it shall be made up out of 
the negroes named as a balance in the 10th clause of the fore- 
going will, which has been given to my wife during her widow- 
hood, and which balance, as named in the 10th item, I 
now hereby make subject to such contingencies as above 
named. 2d. It is my further wil! and wish that all my lands 
and negroes, above willed, to my daughters—shall, after their 
or the death of cither of them, go to their children, if they 
have any, and if they have none, then the land and negroes 
shall be equally divided among their sisters and brothers.” 
Sarah Miller, mentioned in the above recited clause, was the 
wife of Michael Miller at the time the will was made. She 
died in the year 1854, leaving the plaintiffs, her only children, 
surviving her, and leaving her mother, Anna, mentioned in 
the 10th clause of the will, also surviving her. 

The bill states that the boy, Robert, given to the mother of 
the plaintiffs, as above stated, died in her life-time, that she 
called upon the executor to make the substitutian of another 
negro, as directed in the will, that he then refused, and still 
refuses, to do so; that, shortly after the death of Mrs. Miller, 
the mother of the plaintiffs, the girl, Nancy, also died, and 
that being advised, that the right for a substitution of another 
slave, passed by force of the said will and codicil to the plain- 
tiffs, they demanded that he should make the same ont of the 
slaves still in the hands of the testator’s widow, Anna, but this 
he'refased and still refuses to do. 

The prayer of the bill is, that the executor may be com- 
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pelled to sit over and assign to the plaintiffs, out of the slaves, 
designated, slaves of equal value with those that died. . 

The answers contest no fact mentioned in the above state-, 
ment, but the defendants, who are the executor, the widow, 
and the children, being legatees and next of kin of the testa- 
tor, say that Robert, the slave, mentioned in the pleadings, 
was very sickly, and finally died of consumption, that he was, 
in fact, worth little or nothing when he went into the widow, 
Anna’s,possession. They controvert the legal positions assumed 
by the plaintiffs, and deny that they are entitled to the substitu- 
tion prayed for. 


No counsel for the plaintiffs. 
Gorrell, tor the defendants. 


Barrir, J. The claim of the plaintiffs is, as we think, fal- 
ly sustained by a fair construction of the will of their grand- 
father, Moses Holmes. Whatever interest in the slaves, or in 
any matter concerning them, which was given to the mother, 
was confined to her for life, and after death, was given to her 
children. As to the boy, Robert, the question is too plain to 
admit of argument. When he died, in the life-time of the, 
plaintiff’s mother, another slave of equal value, might have 
been, by the terms of the will, immediately substituted in his 
place, and then, upon the death of their mother, such substi- 
ted slave would have necessarily belonged to her children, 
Their right is not to be defeated by the delay of the executor , 
to perform his duty. The case of the girl, Nancy, is some- 
what more doubtful ; but a fairinterpretation of the language , 
of the testator, will, in our opinion, give the plaintiff a right 
to have another slave substituted for her. The testator clear- 
ly intended, that whatever interest his daughter took in the 
slaves which he bequeathed to them, should, at their deaths, 
belong to their respective children. If, then, the girl, Nancy, 
had died in the life-time of the plaintiff’s mother, another girl, 
would have been substituted in her place, and would have 
devolved upon the plaintiffs, upon the death of their mother, 
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a8 we have already decided, with respect to the boy, Robert. 
As Nancy survived the mother, the right to have another girk 
substituted in her place, passed with her to the mother’s child- 
ren, and upon the death of the girl, after the death of the 
mother, this inchoate right to have the substituted slave be- 
came perfect. To make this view more obvions, it will be 
observed that, in the 9th clause of the will, it is said that the 
event of the death of any slave given to either of the dangh- 
ters, “ the loser or losers shall have another negro,” &c. The 
loser or losers refer, in that clause, to the daughters alone, be- 
cause the absolute interest is there given to them; but in the 
codicil, the interest in the slaves is divided, and a life estate 
only is given to the daughters, respectively, while the abso- 
lute interest in remainder is given to their children, so that 
the mother, in any particular case, or her child or children, 
may be the “loser or losers,” at any time, while the slaves, 
from whom the substituted slave is to be taken, shall remain 
in the hands of the testator’s widow—that is, during her life or 
widowhood. 

The plaintiffs are, therefore, entitled to a decree for twoslaves 
of the same value with Robert and Nancy, as such value was, at 
the time of their respective deaths,to be taken from among those 
given to the widow by the 10th clause of the will. It is said, in 
the answer of the defendants, that the boy, Robert, was sickly, 
and of very little value when he was put into the possession 
of the plaintiffs’ mother, and that he ultimately died of con- 
sumption. This is neither admitted nor proved; but, if it 
were, we think that from the manifest intention of the testa- 
tor to provide equally for his daughters, in slaves, the boy im 
question must be estimated as if he were ordinarily healthy, 
and of the average value of a boy of his age, size and quali- 
ties. 

For the purpose of ascertaining this, there must be a refer- 
ence to a commissioner, and the cause will be retained for 
farther directions upon the coming in of the report. 


Per CoriaM, ~ Decree accordingly. 
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WM. K. A. WILLIAMS, Zzr., and others against JESSE J. SMITH and 


wife and others. 


A bequest of slaves to be hired out to support and school the testator’s three 
‘youngest children and when the youngest of such children should become 
of age, then to be sold, and the money divided between the three, and one 
other child, it was Held that the four legatees took, vested interests in the 
proceeds of tlie slaves, and upon the death of two of them, intestate and 
under age, before the youngest became of age, their interest devolved upon 
their next of kin. 

Where slaves were given to a person for life with contingent limitations over 
and such slaves were sold and removed from the State, it was Held that 
those in remainder had no right to insist upon the seizure and sequestra- 
tion of other property for the security of their contingent interest. 


Cause removed from the Court of Equity of Martin County. 


Aguilla Hyman bequeathed to his daughter, the defendant, 
Sally Ann, a negro woman, named Minerva, and a girl by the 
name of Piney, with a contingent limitation to her children, 
if she should have any, “ but, should she die without a lawful 
heir, in that case I wish for the said negroes to revert to Ada- 
line Hyman, Peter Hyman, Gabriel Hyman and Aquilla 
Hyman.” After other devises and bequests in the said will 
contained, occurs the following: Item 5. I wish Nathan and 
Jerry to be hired out to support and school my three young- 
est children, Aquilla, Peter and Gabriel. When the young- 
est of the above named children becomes of age, then I wish 
for Nathan and Jerry to be sold, and the money equally di- 
vided between Adeline, Aquilla, Peter and Gabriel Hyman: 
Peter and Gabriel died under twenty-one years of age, and 
this bill is filed by the executor, praying the Court to advise 
him whether the said Peter and Gabriel took vested interests 
in the proceeds of the two slaves, Nathan and Jerry. 

The bill further states that the female slaves, Minerva and 
Piney, bequeathed to Sally Ann Smith, were delivered to her 
and her husband, the defendant, mentioned in this bill, and 
that the latter of the said slaves has been sold by Smith, the 
husband, and has been removed to parts unknown out of the 
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State; that the said Jesse J. Smith is insolvent; that the 
wife of the said Smith has no child, and from her age and bad 
health, will very probably have no child or children ; and that 
should this contingency thus happen, the limitation over will 
be frustrated by the removal of the negroes, and the insol- 
vency of Smith. The executor further asked the Court to 
advise him whether if Smith and his wife shall be deemed by 
the Court entitled to a distributive share of the property of 
these two persons, Peter and Gabriel, it is competent for him 
to retain the same as security for the performance of the con- 
tingency in regard to the slave Piney. The answer of Smith 
and wife does not deny the material allegations contained in 
the bill, but objects to the legal deductions insisted on by the 
plaintiffs. 

The cause was set down to be heard on the bill answer and 
exhibit, and sent to this Court. 


Winston, Jr., for the plaintiffs. 
Donnell and H. A. Gilliam, for the defendants. 


Barrie, J. We cannot perceive any reason to doubt that 
the testator’s sons, Peter and Gabriel, took vested interests in 
the proceeds of the slaves, Nathan and Jerry, who were di- 
rected to be sold when the testator’s youngest son should ar- 
rive at full age. There is nothing like an expression of con- 
tingency annexed to the gift, and it comes, therefore, within 
the ordinary rule of a legacy given in presenti, solvendum in 
Juturo. Upon the deaths, respectively, of these legatees in- 
testate, their shares devolved upon their personal representa- 
tives, to be by them distributed after the payment of debts, 
&e., among the next of kin of their respective intestates. 

The question, then, remains, whether the share to which 
the defendants are entitled, in right of the feme defendant, 
as one of the next of kin of the intestate can be sequestered, 
or in any way be made to stand asa security for the slave, 
Piney, which they sold to a person who carried her out of the 
State to parts unknown—whereby the plaintiffs are likely to 
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lose the contingent interest which they had in her, under.the 
limitations in the will of the testator. We are clearly of opin- 
ion that this cannot bedone. The plaintiffs had an undoubted 
right, upon a timely application to the court of equity, to 
have its aid in protecting whatever interest they had in the 
said slave. Brown v. Wilson, 6 Ired. Eq. 558; Braswell v. 
Morehead, Busbee’s Eq. 26. The remedy would have been a 
writ to sequester the slave until proper security was given 
that she should not be carried beyond the jurisdiction of the 
court. If the slave be carried off without objection, we know 
of no principle which would authorise a person having buta 
contingent interest in her to sequester other property rot the 
owner of the life estate to make it answerable to the contin- 
gent remainderman in the event of his contingent interest 
ever becoming a vested one. In the present case, the defend- 
ants do not claim the proceeds of the slaves, Nathan and Jer- 
ry, from the executor under the will of the testator, but their 
claim is for distributive shares from the intestate brothers of 
the feme defendant. It is true that the estates of the brothers 
are derived under their father’s will, but we cannot think that 
makes any difference. The shares which the defendants 
claim, have no connection with the slaves which were given 
to the feme defendant by her father’s will ; and the plaintiffs 
have no more right to sequester them, than they would have 
to. take, in that way, any other property belonging to them, 
As, in our opinion, the plaintiffs cannot do the latter, they can 
not resort to the former. 

It must be declared that the interests which the testator’s 
children took in the proceeds of the slaves, Nathan and Jerry, 
were vested, and upon the death of his sons, Peter and Gabri- 
el, their shares devolved upon their respective administra- 
tors, and that the defendants are entitled to have paid to them 
whatever may be the share of the feme defendant as one of 
the next of kin of her deceased brothers. 


Per Cvnram, Decree accordingly. ’ 
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GARDNER JONES against ISAAC C. EDWARDS AND J. W. POTTER 


Where a bill, for an injunction, alleged that the notes sought to be endoinad, 
were given as consideration that the defendants would procure and make 
yh a fee simple title to a tract of land, in which they then had only an 
estate pur autre vie, which they denied, and, in fact, were unable to pro- 
cure and make such title, and plaintiff's allegation was corroborated by the 

© terms of a deed, which they did make, and the defendants answered 
evasively, insisting upon an unequal and improbable version of the transae 

tion, the Court ordered the injunction to be continued to the hearing. 


Appreat from the Court of Equity of Greene county, from an 
interlocutory order dissolving an injunction. . 
Stephen Coward died intestate, seized in fee of a tract of 
land, in the county of Greene, leaving his wife Martha surviv- 
ing, also two children, Martha and Mary, infants of tender age, 
who died soon after the death of their father, leaving their 
mother, the said Martha, them surviving, to whom the said 


tract of land came for her life. Upon the death of these two 
infants, she remainder, in fee, descended to Pearcy Potter, 
who intermarried with the defendant, John W. Potter, and 
who was sister of Stephen Coward, Caroline Edwards, a niece 
of the said Stephen, who intermarried with the defendant, 
Isaac C. Edwards, John Joyner, a nephew of the said Ste- 
phen, Lydia Ormond and Susan Ormond, nieces of the said 
Stephen, Louisa Hart, a niece, who intermarried with Wil- 
liam T. Ifart, Jane Dunn, a niece, who intermarried with 
Jeptha Dunn, Elizabeth Spivey, a niece, who intermarried 
with Ephraim Spivey. 

The plaintiff, Gardner Jones, intermarried with the widow 
of the said Stephen Coward, and took possession, and occupied 
with his wife, the premises aforesaid. On the day of 
— , the plaintiff and his wife, Martha, sold and conveyed 
to the Selentonte, Edwards and Potter, her life-estate in the 
* lands, for the sum of $800, and took the note of each for $400. 

The bill alleges that, within one month after the sale, by 
the plaintiff and his wife, of her interest to the defendants, as 
above stated, they (the defendants) contracted with the plain- 
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tiff, for the consideration of $1850, to procure the interest of 
all the other heirs in the remainder aforesaid, and to convey 
it to the plaintiff; that in pursuance of this contract, and in 
part execution thereof, he paid to the said Edwards and Pot- 
ter the sum of $1850, in the following manner; he gave to 
Edwards his note, or bond, for $525, with Edward Coward as 
surety, and for the remainder thereof, he surrendered to him 
the note for $400, which he had obtained from him for his 
half of his wife’s life-estate, and to Potter, he gave his own 
note for the sum of S74, with Edward Coward as surety, and 
a note for $435, on Elias J. Blount and Wade Butts, and for 
the balance, surrendered to the said Potter his own note for 
$400, given as above stated ; and in further pursuance of this 
contract, they executed to him a deed, bearing date the 13th 
May, 1857, in which they pretended to convey ,to him the 
interest of.themselves and wives, in the land in question, 
which was signed and sealed by themselves and wives ; 
that at the time of the execution of this deed, it was expressly 
understood and agreed, that the defendants would procure a 
fee simple title, to be made to him by all the joint owners of 
the remainder. The deed, above mentioned, is referred to in the 
plaintiff’s bill, and made a part thereof, and in it, the defend- 
ants, for themselves, their heirs, &e., covenant to, and with 
the plaintiff, to “warrant and forever defend the right and 
title of all the aforesaid tract of land, free and clear from the 
lawful claim, or claims, of any and all persons whatsoever.” 

The bill further alleges, that although by the form of the 
deed, a fee simple, in the whole, is conveyed, yet, as the de- 
fendants only had the interest which he sold them, and their 
wives declined conveying any other estate, he, in fact, has got 
back only what he conveyed to them, and is loser $1050. 

Ile alleges that he has frequently called the defendants to 
fulfil their contract, but that they refuse to do so, denying that 
such a contract exists, but that if they were disposed to com-* 
ply, they could not do so, because the owners of the remain- 
der are unwilling to let them have it. 

The bill alleges that the defendant, Edwards, has commenced 
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a suit, at law, upon the bond, for $525, and that Potter 
threatens to commence an action against Blount and Buttson 
the $435 note, and also against the plaintiff for the $74 note. 

The prayer is for an injunction, to restrain the defendants 
from proceeding at law upon these notes ; also to restrain them 
from passing them by endorsement to any other person, and 
for general relief. The injunction was issued, in vacation, as 
prayed for, and being executed, was returned to the next term 
of the Court. 

The defendants, in their answers, admit that they agreed to 
resell to the plaintiff the estate, for the iife of his wife, but 
they deny that they contracted to sell him the remainder in 
fee, or that they undertook to procure the heirs-at-law to exe- 
cute deeds for the same; on the contrary, they say, in their 
answers, that they agreed to sell ouly whatsover interest they 
might have acquired, by virtue of their intermarriage with 
their wives, and that after the execution of the deed by them, 
at the earnest request of the plaintiff, they permitted their 
wives to add fheir signatures and seals to the deed to the 
plaintiff, but that this was no part of their contract with him, 
and was done merely to gratify him. They admit also, the 
payment of the $1850, as set forth in the bill. 

Upon the coming in of the answers, the defendants moved 
to dissolve the injunction, which was ordered by his Honor; 
from which the plaintiff was allowed to appeal. 


No counsel appeared for the plaintiff in this Court. 
J. W. Bryan, tor the defendants. 


Pearson, C. J. The plaintiff alleges that, for the consid- 
eration of $1850, the defendants agreed to resell to him the 
estate for the life of his wife, which he had sold to them for $800, 
and also to sell to him the entire remainder in fee; and that 
they undertook to procure the other tenants in common of the 
remainder, to execute good and suflicient deeds. He exhib- 
its, as a part of his bill, the deed executed by the defendants, 
to which the signatures and seals of their wives are annexed. 
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The defendants admit that they agreed to resell to the plain- 
tiff the estate for the life of his wife, but they deny, 
that they agreed to sell to him the remainder in fee, and un+ 
dertovk to procure the heirs at-law to execute deeds; on the 
contrary, they aver that, besides the life-estate, they contract- 
ed to sell only “ whatsover interest they might have acquired 
by virtue of their intermarriage, the one with the sister, and 
the other with the niece, of Stephen Coward,” and they say, 
that after the execution of the deed by them, at the earnest 
request of the plaintiff, they permitted their wives to add their 
signatures and seals to the deed, but this was no part of the 
bargain, and was done merely to gratify the plaintitf. 

The defendants, according to their own showing, had no 
estate or interest in the remainder, and, yet, as they allege, 
the plaintiff agreed to give them $1850, for the life-estate and 
their supposed interest in the remainder; that is, he was to 
hand them back two notes of $400 each, which was the price 
they had, less than one month before, agreed to give for the 
life-estate, and, in addition, was to pay them $525 each, and 
it was no part of the bargain, that the wives should execute 
the deed!! If this be true, it proves an almost incredible de- 
gree of ignorance on the part of the plaintiff, and the defend- 
ants must either submit to a like charge of ignorance, or to a 
much graver one—that of knowingly taking advantage of the 
‘plaintiff ’s ignorance, and practicing a gross imposition upon 
him. 

The circumstances tend to suggest the inference, that the 
two $400 notes were not to be paid, and that the plaintiff and 
his wife executed the deed, to the defendants, in pursuance of 
aa arrangement, by which the plaintiff hoped to acquire the 
title in fee in his own right, and that the defendants practiced: 
upon his eagerness to effect that object. a 

There is another fact, which has a most important bearing as: 
tending to prove the allegations of the plaintiff, and in regard to 
which, there is such evasion in the answer, as to entitle the 
plaintiff to have the injunction continued until the hearingzs 
the deed is made a part of the bill. In it, the defendants bind:! 
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themselves, their heirs, &c., to the plaintiff, his heirs, &a4 
“to warrant and forever defend the right and title of all the 
aforesaid tract of land, free and clear from the lawful claim, 
er claims, of any or all persons whatsoever.” 

The defendants give an explanation, such as it is, of the 
fact that the deed has the signatures and seals of the wives, 
but they attempt no explanation of the fact, that althongh, as 
they say, they agreed only to sell the life-estate, and their re- 
spective interests, whatever they might be, in the remainder, 
still they covenant to warrant the title of all of the land in 
Jee simple. This is a palpable evasion. 

If from ignorance, on both sides, the matter has become 
thus confused and entangled, it may be best to execute mutn- 
al releases, and thereby put themselves én statu quo. 

The order, in the Court below, must be reversed, and the 
injunction continued until the hearing. 


Per Curiam, Deerce accordingly. 





©. J. HARRISON and wife and others against W. B. BOWIE, Adm'r., and 
others. 


A charge upon the estate of a testator by his will for the maintainance of a 
party, is payable anually and will bear interest from the end of each year. 


Ar the last term of the court, it was declared that the plain 
tiffs, Prudence and Louisa, were entitled to maintenance un- 
til Henry McAden Richardson arrived at the age of twenty- 
one years, and it was referred to Thomas A. Donoho, a com- 
missioner of the Court, to asceitain how much they had re- 
ceived on this account, and how much was due to them. On 
the coming in of the report of the commissioner, showing the 
balances due, with interest thereon, the defendant, F. B. Rieh- 
ardson, excepted to the allowance of interest. The cause was 
heard on the exception. 
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Fowle, for the plaintiffs. 
Rogers and Husted, for the defendants. 


Barrir, J. The only exception to the report of the com- 
missioner is one filed by the defendant, Francis B. Richardson, 
in which an objection is made to the allowance of interest on 
the sums due for the maintenance of the femes plaintiff un- 
der the provisions of the will of Henry Tlooper. The excep- 
tion must be overruled. The sums to which these plaintiffs 
were respectively entitled, onght to have been paid to them 
annually by the personal representative of the estate of the 
testator—they being a charge thereon; but as that was not 
done, they are clearly entitled to interest on the sums thus 
admitted, to be paid from the end of each year up to the time 
when their brother came of age. It is a general rule in this 
State, that interest is allowed whenever a certain sum of 
money is not paid at the time it becomes due. 

Upon looking at the decree in the case of Lindsay v. Hogg, 
6 Ired. Eq. 3, we find that interest was allowed on such sums 
as were not paid at the time when they should have been, 
towards the expenses of the plaintiff’s education. 

The exception being over-ruled, the report will be confirm- 
ed, and a decree entered according thereto. 


Per Coriam, Decree accordingly. 


SAMUEL HANNER against JOHN C. DOUGLASS and others. 


A surety who pays the debt of his principal under a judgment has an equity 
against the creditor to have the judgment assigned to a trustee for his reim- 
bursement, and to pursue the bail of his principal for that purpose. 








Aprrerat from the Court of Equity of Guilford County. 
The bill states that one Schoolfield borrowed from. the 
Bank of Cape Fear the sum of $450, for which he gave his 
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negotiable note, with the defendant, Douglass, as surety, pay- 
able to the defendant, Jones, the cashier of the bank; that 
suit was brought on the note by the bank, in the name of 
Jones, and judgment recovered against the makers, and that 
in that action the plaintiff was the special bail of Schoolfield ; 
that Schoolfield absconded from the State, and that the cred- 
itor proceeded against the plaintiff as the bail, and got judg- 
ment against him. The bill further states, that upon the ren- 
dering of the first judgment, Douglass furnished John H. 
Webb with money to pay the judgment, and he paid it ae- 
cordingly to the bank, and credit was given therefor to School- 
field and Douglass on the books of the bank, in full, of the 
debt, but, that at the same time, Webb, instead of merely 
taking a receipt for the money paid, took from Jones an as- 
signment of the judgment to him, Webb, with the purpose of 
raising the money out of the plaintiff for the benefit of Doug- 
lass, who, in fact, instituted the proceeding at law against the 
plaintiff, and hath the management of the judgment, and in- 
tends to raise the money thereon for his own use. An injane- 
tion was prayed for, and granted. on the bill. 

Jones answered, admitting that upon the receipt of the 
money from Webb, he executed the assignment to him, with 
the view of keeping up the judgment at Jaw for the benefit of 
Douglass, as the surety. 

The answer of Douglass admits that he procured Webb, as 
his friend, to take an assignment of the judgment from the 
cashier of the bank, for his benefit, and that he, Douglass, has 
the control of the original judgment, and also of that against 
the plaintiff, as bail, and he insists that he had a right to get 
such an assignment as is usually made, by which sureties are 
substituted to the rights of creditors. 

To the answer of Douglass, the plaintiff excepted, because 
it did not admit or deny that the money paid to the bank be- 
longed to Douglass, and was by him furnished to Webb; and, 

because it did not admit or deny that the entries on the books 
of the bank showed that the debt was paid. 

The exceptions came on to be argued, with a motion of the 
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defendant to dissolve the injunction; when the Court sustained 
the exceptions, and ordered the defendant to answer them, 
and, consequently, refused to dissolve the injunction ; and the 
defendant, Douglass, appealed. 


MeLean, Fowle and Scott, for the plaintiff. 
Graham, tor the defendants. 


Rerriy, J. The case was brought on in the Court below, 
in the proper manner; Smith v. Thomas 2 Dev. and Bat. Eq. 
126, and the Court would concur with his Honor, if the points 
to which the exceptions relate were material. But it appears 
to the Court that they are immaterial and frivolous, and, there- 
fore, ought to have been over-ruled. That respecting the en- 
tries in the bank books, is manifestly so; for, the debtor, be- 
ing charged with the note, when the bank receives the money 
for it, whether it come as a payment from the debtor, or ag 
the price from a purchaser, the account is credited by the 
cash, because the party is no longer the debtor to the bank, 
If that were not so, the books would not show the true state 
of the bank, but would, upon their face, claim assets not be- 
longing to it. Upon the supposition that the entry is of a 
payment by Douglass, then the question upon this exception 
is but the same raised by the other; which is, whether a sure- 
ty, who pays the debt, may take an assignment of the judg- 
ment, or other security, to a third person as a trustee for the. 
eurety, if it will afford him a better or more direct yemedy 
than one in his own name. The first exception supposes 
that he cannot; since that is the only sense in which it, 
can be material that the answer shall set forth whether the 
money belonged to Douglass or to Webb, upon the ground 
that in the former case it would be a payment of the debt, 
while, in the latter, it might be a purchase by Webb. It may. 
be remarked, that it seems plain enough, upon the answer, 
that the money was furnished by Douglass, as it states that he 
procured Webb, as his friend, that is, as his trustee, to take. 
the ,assigument for his benefit, and that under it, he has had 
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the control of all the proceedings‘since the assignment. That 
exception, therefore, ought to have been over-ruled as not be- 
ing founded in fact. But, supposing the contrary, then it was 
untenable, because it only raises the question just mentioned, 
and that is sufficiently raised in the bill and answer, and on it 
the opinion of the Court is against the plaintiff. 

It is considered a settled principle of equity, that from the 
relation between creditor and a surety, the former can claim 
the benefit of every security the latter may hold from his 
principal for his indemnity, and, also, that the surety has the 
correlative equity to all the securities obtained from the prin- 
cipal by the creditor. The groun's of the rule are clear and 
sound ; but they need not be discussed at this day, since the 
equity has been so long established as to have grown into an 
adage. The only question is as to the form in which the par- 
ties are to proceed, so as to preserve the integrity of the seeu- 
rities after the creditor has satisfaction. It seems from some 
of the cases, that in England it is not deemed material wheth- 
er the surety take an assignment to himself, or to another 
person in trust for him, or, even, whether he take an 
assigninent at all; for, where there was no assignment, 
relief has been often granted to the surety, upon his bill 
against the creditor and principal, praying that the security 
held by the creditor should enure to the surety’s benefit, and 
he be reimbursed by means of it. But the common mode 
there, is by taking an assignment, either to himself or another 
for him, according to the nature of the security, to preserve 
its legal operation. If, for example, it be a mortgage, the 
assignment may be to the party himself, while if it be a judg- 
ment to which the surety is a party, the assignment 
ig to a trustee in order to avoid, since the statute of Anne, 
any difficulty from a plea of payment. But those assign- 
ments, of the one kind or the other, have always been upheld 
as modes securing the surety from loss. In this State the same 
doctrine has prevailed, with this modification: that, in order 
to keep the security on foot, when it is a bond or judgment, 
it is necessary to take an assignment to a third person. Sher 
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wood v. Collier, 3 Dev. Rep. 380. But if such an assignment 
be taken, although the money be paid to the creditor by the 
surety, it has been held even at law, and much more in equity, 
to preserve the vitality of the security. lodges v. Armstrong, 
3 Dev. Rep. 253; Briley v. Sugg, 1 Dev. and Bat. Eq. 366; 
Brown v. Long, 1 Tred. Eq. 190. In the last case, it was held 
that an assignment of a judgment to a third person in trust 
fur the surety, which the surety himself procured, did not 
amount to a payment, but kept the judgment on foot, and the 
decree was founded on it. These principles apply as between 
a surety and his principal. It is in their spirit that the stat- 
ute provides, that a debt paid by a surety shall retain its 
original dignity against the assets of the principal. We are 
not aware of any instance in which the rule has been applied 
to sureties as between themselves; nor do we perceive any 
ground for applying it, save only to found -the equity of 
contribution, independent of a contract between them. 

The remaining point of enquiry in this case, is, whether 
this equity of substitution embraces the bail of the principal 
in the action of the creditor for his debt. Upon that point, the 
opinion of the Court is, that it does. The surety for the debt, 
and the bail of the principal, are not co-sureties, and there is 
no privity between them. Bail is more, in some respects, and 
in others, less bound than the surety. His contract is, that 
the principal shall render himself, or that he will pay the 
debt in his stead, and he may discharge himself by surren- 
dering his principal. By means of his undertaking, the cred- 
itor loses the advantage of holding the person of his debtor, 
which is an advantage inuring to the surety likewise, of which 
he is deprived by the intervention of the bail, who enables 
the principal to abscond, or evade the process of the law, 
and elude the payment of the debt. It has been held, and 
upon very satisfactory grounds, that where a joint bond was 
given by two, and they were sued on it, the bail of one could 
not have recourse on the other, after paying the debt ; Osborne 
v. Cunningham, 4 Dev. and Bat. Rep. 423; and in Foley y. 
Robards, 3 Ired. Rep. 177, that the bail, in an action against 
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one partner, fora partnership debt, could not recover from 
the copartner. Much less can a bail resort to a surety for 
the debt; and there is no instance of contribution between 
them at the suit of either. 

As before remarked, bail is not surety for the debt, but his 
liability for the money arises out of the breach of an engage- 
ment of a different kind, namely, that the principal shall ren- 
der himself, so as to be amenable in his person to the cred- 
itor. Upon non-performance of that agreement, he becomes 
absolutely bound for the debt, upon his own independent col- 
lateral contract, and by his own default in not bringing in the 
body of his principal. Now, that is a new and distinct secu- 
rity in the hands of the creditor, and there seems to be no rea- 
son why the surety should not, upon the equity we have been 
considering, be entitled to the benefit of it, as much as he is 
to any other. Indeed, he has a peculiar interest in it, as it 
may be the means of saving the surety from a pursuit of his 
principal in a distant country, and before foreign tribunals, 
by compelling the bail, according to his bond, to bring the 
principal to the domestic forum, in which he was sued. 
These considerations lead to the conclusion, that a surety has 
aright to an assignment from the creditor, so that he may 
either make the bail liable for the debt, or compel him to pro- 
duce the body of the principal; and it is gratifying to find 
that the position is well supported by authority. In the case 
of Parsons and Cole v. Briddock, 2 Vern. 608, the principal 
gave bail in an action against him, and his suréties being com- 
pelled, by judgment, to pay the debt, bronght their bill against 
the creditor and the bail, to have a judgment against the bail 
assigned to them, in order to be remimbursed what they had 
paid, and Lord Cowper decreed accordingly; giving as his 
reason, that the bail stood in the place of the principal, and 
cannot be relieved, but upon payment of principal, interest 
and cost, and the sureties in the original bond are not contri- 
butory. Sir Wirram Grant cites that case without disappro- 
bation, in Wright v. Morley, 11th Ves. 12, asa strong in- 
stance of the application of the eguity of asurety to all the 
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) 
securities given by the debtor, and he explains the reasons 
for the decision more distinctly, even, than Lord Cowper did. 
He says, though the bail be but sureties, as between them and 
the principal debtor, that yet, coming in the room of the prin- 
cipal as to the creditor, they likewise come in the room of the 
principal debtor as to the surety. The surety has no direct 
engagement, by which the bail is bound to him, bet only aclaim 
through the medium of the creditor; and consequently, the 
surety has precisely the same right that the creditor had, and 
stands in his place. 

As, then, the surety, in the case before us, had an equity 
against the creditor, which required him to assign to the for- 
mer the obligation of the bail to be enforced for the reim- 
bursement to the surety of the money paid by him in dis- 
charge of the deb:, it is manifest that the bail has no equity, 
which can render that assignment ineffectual, and, therefore, 
the plaintiff’s first exception onght to have been over-ruled and 
the injunction dissolved with costs. 

This will be, accordingly, certified to the Court of Equity. 
The plaintiff must also pay the costs of the appeal. 


Per Curiam, Decree accordingly. 





LYDIA McBRIDE and others against BENJAMIN C. WILLIAMS, Ad 


ministrutor, and others. 


A limitation in a deed of marriage settlement: to the husband and wife du+ 
ring their joint lives, and to the survivor, and if the wife should survive, 
then the trustees should, at her request, convey the property to her, and 
if she should die without making such request, then, to such child or 
children, as she might leave, and if she should die without issue, then to 
her next of kin, was //el! to mean, that al! three of the latter contingencies 
depended on the event of the wife's surviving the husband; and that though: 
she died without issue, and never called for a conveyance from the trustees; 
yet, as the husb.nd survived her, the next of kin of the wife, could not, 
come in under ihe ded. 
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Gavse removed from the Court of Equity of Chatham connty, 
~ Tn contemplation of a marriage, about to take place between 
Dr. Charles Chalmers and Mrs. Mary Williams, a deed was 
made, dated 6th of May, 1830, wherein certain slaves (in num- 
ber eighteen) were conveyed to the Messrs. McBride, her 
brothers, in trust, as follows: “ That the said Charles Chalmers, 
and Mary Williams shall, during the term of their joint lives, 
or the survivor of them, hold the said negroes in possession 
and in the full enjoyment of their labor (and) services, to their 
own use and benefit, and upon trust, that if the said Mary 
Williams shonld survive the said Charles Chalmers, that the 
said Janes McBride and Archibald McBride, Jr., shall, at the 
request of the said Mary Williams, reconvey, and transfer to 
her, all the right, title, and interest, which they have, either 
in law or equity, to the said eighteen slaves, or such of them as 
may be living, and their increase, and if she should die with- 
out making such request, leaving one or more children, then 
in trust, that the said James McBride and Archibald Me- 
Bride, Jun., shall convey and transfer all the right, title and 
interest, which they have in said slaves, and their increase, to 
such child or children. And if the said Mary should die, 
leaving no child or children, then in trust that the said James 
McBride and Archibald McBride, Jr., their heirs, executors, 
administrators and assigns, shall convey, transfer and set over, 
all the right, title, and interest, which they have, either in 
law or equity, to the said slaves, and their increase, to the 
legal representatives of the said Mary Williams, their heirs, 
executors and administrators, according to the true intent 
and meaning of these presents.” The marriage, contemplated 
in this deed, took place shortly after its execution. The par- 
ties lived together as man and wife until July, 1857, when the 
said Mary died, without issue, leaving her husband her sur- 
viving. In October of the same year, (1857) Doctor Chal- 
mers died intestate, and the defendant, Benjamin C. Williams, 
became his administrator, and took possession of the slaves in 
question, claiming to hold them as a part of the personal es- 
sate of said Charles Chalmers. 
8 
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The plaintiffs allege that they are the mother and sisters of 
the said Mary Williams, and that as there is no issue of the 
marriage to claim, they, as next of kin, are entitled, under the 
description of legal representatives, according to the provi- 
sions of the said deed. 

To this bill, the defendants demurred, generally, for the 
want of equity. 

Joinder in demurrer; and the cause being set down for ar- 
gument, was sent to this Court. 


Phillips and Haughton, for plaintiffs. 
Neil McKay, B. F. Moore and Fowle, for defendants. 


Pearson, C. J. The plaintiffs, who are the next of kin of 
Mrs. Chalmers, put their right, on the ground, that they are 
entitled, as purchasers, under the description of “ her legal 
representatives,” contained in the limitation of the deed of 


marriage settlement. 

The Court is of opinion that the limitation, under which the 
plaintiffs claim, was subject to the contingency, that Mrs. 
Chalmers should survive her husband, and as she died first, it 
never took effect. 

This deed differs from the marriage settlements that are usu- 
ally executed, in several respects: There is no express restrie- 
tion upon the husband’s right jure mariti, in case he survives; 
nor any restriction upon the wife’s right to dower and a distrib- 
utive share of the husband’s estate, in case she survived; there is 
no absolute provision made for the children, of the marriage, if 
there should be any; and there is no separate estate reserved 
for the maintenance of the wife. These peculiarities lead to the 
the conclusion, that it was the intention, if the husband survived, 
that he should take all; and if the wife survived, she should not 
be restricted to her dower and distributive share, including a part 
of these slaves, but should, in addition to her dower in his estate, 
have an absolute estate in al these slaves, if she requested the 
trustee to convey them to her. In default of such request, at 
her death, the trustees were to convey the slaves to her child 
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6r children, and if there should be no child or children, the 
trustees were to convey to her legal representatives—these 
three limitations, i. e., to her absolutely, if she requested—if 
not, to her child or children, and if no child or children, to 
her legal representatives, being all equally subject to the con- 
tingency of her surviving her husband. 

This general view is supported, and in fact, is required by 
the grammatical and literal construction of the words. The 
limitation to her, of the absolute estate, if she request it, is 
expressly subject to the contingency of her surviving; the 
limitation to the children is connected with, and made to de- 
pend on that to her by the alternative, “if she should die 
without making such request,” and is thus made subject to 
the same contingency ; and the limitation to her legal repre- 
sentatives is connected with, and made to depend on that to 
the children, by the alternative, “if she should die leaving no 
child or children,” and is thus made subject to the same con- 
tingency. So, that both, in a general and a particular point 
of view, these three limitations are connected together, and 
made subject to the contingency of her surviving her husband; 
and the deed being silent as to what is to become of the pro- 
perty in the event of the husband’s surviving, it is left to de- 
volve upon him jure mariti. 

This construction is objected to, because it leaves the issne 
of the marriage unprovided for, which is usually a prominent 
object in marriage settlements. That is true, but it results, 
not from the construction, but from the deed itself, which mani- 
festly does not make the issue of the marriage a prominent 
object of care. There is no provision for children, except in- 
cidentally, and that is not confined to the issue of the mar- 
riage, but includes any child of Mrs. Chalmers, and is made 
to depend upon the contingency of her not requesting the 
trustees to convey to her the absolute estate; and her right 
to make such request, is made to depend upon her being the 
survivor. So that, any construction compelling a provision 
for the issue of the marrriage, would, manifestly do violence 
to the terms of ihe deed, and ‘our construction commends it- 
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self as the true one, by the fact, that it harmonises with ‘the 
deed, in not making the children prominent objects. : 

It will be declared to be the opinien of the Court, that the 
plaintifis are not entitled to the slaves claimed by them,and 
the bill will be dismissed with costs. 


Per Curiam, Decree accordingly, 








JONATHAN WORTH, Adm'r. of JOHN McNEIL, Jr, and Adm'r. 
cum. tes. an. of JOHN McNEIL, Sr., against JAMES ATKINS and 


wife and others. ’ 


Where a widow dissents from the will of her husband, she is entitled, in as- 
certaining her distributive share, to have advancements made to legatees un- 
der the will estimated as a part of her husband's estate, though as between 
themselves, there being but a partial intestacy, such advancements are not 
subject to be brought into hotchpot against such legatees. 

Where a testator in his will provided a support for his widow and children by 
giving them a residence on his farm, and the issue and profits thereof, and 
the use of slaves, stock, &c., for a certain period—which arrangement. was 
broken up by the widow’s dissent from the will, it was Held that the child- 
ren were entitled to compensation out of the testator’s estate for the loss of 


these benefits. 


Cavsr removed from the Court of Equity of Randolph County, 

John MeNeil, Sr., of Cumberland, (now Harnett,) county, 
died in the year 1850, having made his last will and testament, 
and appointed his son, John McNeil, Jr., his executor. He, 
having undertaken the trust, and acted therein, died intestate 
in 1857, and the plaintiff, Worth, became his administrator, 
The latter also took letters of administration de bonis non, with 
the will annexed, on the estate of John McNeil, Sr. 

The bill is filed by the plaintiff, praying the advice and 
direction of the Court, upon several questions growing out of 
the will of John McNeil, Sr., the portions of which, material 
to these questions, are as follows : 5) 
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of] pive my son John my plantation, on Cape Fear River, 
and McKay’s Creek, &e. 

©'*F give to my son Martin, all theland on Cape Fear River, 
known as the Bird place, and all the land on the other side of 
the river, called the McAllister and Banks land, ineluding 
ferry. 

“T give and bequeath to Janet Ann, my daughter, the land 
on Cape Fear River, known as the McKinney land, on Hee- 
tor’s Creek. 

“The land I gave unto Martin, on Cape Fear, I reserve for 
the support of my wife and family, and to be managed by my 
executor, as I have heretofore dene. The plantation where- 
onl live, I wish carried on as before, by keeping the most 
suitable hands on it. 

“ My negroes not te be hired out or any of my lands rented. 

“T desire that my wife have as many negroes to wait on her, 
as she may want; that is to say, as many of the women and 
girls as may be necessary—one boy and old George te take 
care of the stock. 

“TI give and bequeath unto John McNeil, Jr., all the piney 
woods land, suitable for cultivation, between, &c. 

“T give and bequeath uate my twe sons, John and Martirs 
all my piney land that is not suitable for cultivation, and di- 
rect that Isaac and one other hand be kept at the mill, when 
necessary, and two others to cut and haul, and that half the 
profits go to the use of my family. 

“T give and bequeath to Daniel Shaw and Henry Atkins, of 

Tennessee, 640 acres, in Hardin county, of that State. 
“I give unto my wife, my sons, Jolin and Martin, and daughter, 
Janet Ann, all my money, consisting of cash, notes, and judg- 
ments, and that my son, Martin, be educated ont of the same, 
with part of that and what may be spared on the farm. 

“T leave to my wife and family, my stock of cattle, hogs, and 
sheep, household and kitchen furniture, and reserving as many 
of the mules, in season of hauling logs, for that purpose. 

“JI desire little Grace to be sold, and the money to be _ 


to my wife, but let her be sold out of the State. 
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“T give and bequeath to Janet Ann, 90 acres on the waters 
of Neil’s Creek. 

“T give and bequeath to Janet Ann, $1,630 due from Ket- 
neth Murchison, in notes. 

*T give and bequeath to my son John ten head of cattle. 

[ do hereby nominate,” «&e. 

Upon the death of the testator, his will was proved in com- 
mon form, and Jolin, the younger, qualified, and entered up- 
on the charge of executing the will, but subsequently, at the 
instance of Mrs. Shaw, and Atkins, and wife, the probate was 
set aside, and a reprobate ordered, whereupon an issue was 
made up contesting the validity of the will, which pended for 
several years, during which time John MeNeil, the younger, 
was the administrator, pendente lite, and being advised, as he 
says, that there was, no doubt, as to the establishment of the 
will, he proceeded, for two years, to act in conformity with 
its provisions, but the contest lasting longer than he expected, 
he proceeded to hire out the slaves, and sell the perishable 
property. At length the will was established by the finding 
of a jury, and the widow of John MeNeil, Sr., dissented there- 
from, and took her year’s provision and dower. At the time 
of this dissent, the family consisted of the widow, and her two 
children, Martin and Janet Ann, the former about 14, and 
the other about 18 years of age; these were the children of a 
second marriage. John, the younger, lived within less than 
a mile of his father, their residences being in the piney woods, 
established mostly on account of the healthiness of the sitta- 
tion. Flora, a danghter of a former marriage, intermarried 
with James II. Atkins, many years ago, and settled in Ten- 
nessee, where they now reside. Upon the marriage of Flora, 
her father gave them several slaves, who have now increased 
much in number and value. These slaves were taken to Ten- 
nessee, and were in the possession of Atkins and wife, when 
the will was made, and when the testator died. One of the 
questions made by the administrator is, whether Atkins is 
entitled to hold these slaves without accounting with the 


estate. 
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» Sarah, another daughter by the former marriage, becaine 
the wife of Daniel Shaw, and they also removed to Tennessee 
many years ago, where he died before the death of the testa- 
tor. Previously to his removing, the testator gave him and 
his wife, by J2d/ of sale, a number of slaves, which, also, have 
greatly increased in number and value, and another question 
is, whether his representative has to account for these slaves 
to the administrator of John McNeil, Sr. 

To John McNeil, Jr., who was also born of the former 
marriage, were also given slaves, by deed, and as to these a 
similar question is made. 

The bill states that on the dissent of the widow, the family 
arrangement, intended by the will, was broken up, and the 
plantations were not any longer managed for the support of 
herself and children. 

Another question growing out of this state of things is, 
what is to be done with the stock, farming utensils, household 
furniture, &c.; and whether Martin and Janet are not entitled 
to some recompense for the loss of the benefits this arrange- 
ment afforded ; also, how is the charge upon the products of 
the farm, for Martin’s education, to be made up. 

Another question is, by what rule is the widow to take her 
share, and whether the advancements to the three older child- 
ren are to be taken into the account in ascertaining it. Out 
of what fund is her share to be paid, and whether she is 
eutitled to a part of the accumulations to the estate since her 
husband’s death, arising from the hire of slaves, and the inter- 
est of money. 

The defendants all answered, admitting the allegations of 
the bill, but, severally, insisting upon the conclusions favor- 
ing their interests in the questions propounded by the plain- 
tiffs. 


B. F. Moore, for the plaintiff: 
Manly, McRae and £. G. Haywood, for the defendants. 


Pearson, C. J. Ist. The effect of the widow's dissent, was 
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to defeat the purpose of the testator of keeping up thefamily 
establishment at the home place, and having the plantation 
on Cape Fear, which is devised to Martin, managed by«the 
executor for the support of his wife and family, and the eda 
eation of Martin, consequently the provisions made in refer- 
ence to that purpose do not take effect, and the property, te 
wit: the slaves, stock, farming utensils, household furniture, 
&c., fall into the undisposed of residue. Martin is entitled: te 
the profits of the plantation; but loses the benefit of 'a 
eharge upon the common fund tor his education, and, in like 
manner, Janet loses the being supported as one of the family, 
but will be compensated by having the profits of her portion 
of the estate in severalty. 

In stating the acconnt, John MeNeil, Jr., will only -be 
charged with the profits received during the two years: that 
he managed the farm, and Martin will be credited for the rent 
of his land. 

2d. The widow is entitled to a chzd’s part of the estate, 
and the amount will be ascertained in the same way as if her 
husband had died intestate, for, in contemplation of law, he 
died intestate as to her. These principles are so well settled 
that it is not worth while to discussthem. J/eaden v. leaden, 
7 Ired. Eq. 179; JZusted v. Husted, Busbee’s Eq. 79. 

It follows that she is entitled to the benefit of the slaves; 
and other articles of personal property, given to John Me- 
Neill, Shaw and Atkins, by the testator in his lifetime, to be 
valued as advancements at the time of the several gifts. The 
amount to which she is entitled, when thus ascertained, will be 
paid out of the undisposed of residue, in which will be inelu- 
ded the one-fourth part of what the testator terms “all my money, 
consisting of cash, notes and judgments,” and also Grace and 
her increase at their present value. In stating the account, the 
widow will be entitled to aratable part of the interest which 
has accrued upon the “ money fund,” and of the hires and 
profits of the slaves, and will be charged with the nieanat 
such as were put into her possession. 

8d. The division among the children will be made upon @ 
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different principle, for, as to them, there is a will, and» not # 
easo.of intestacy ; it follows that advancements are not to be 
accounted for; this applies to the slaves given to John Mes 
Neill and Shaw, for they have bills of sale; but it is otherwise 
in-tespect to the slaves given to Atkins. The gift was made in 
this State, and being by parol was void under our statute, and 
isnot confirmed as an advancement, although the donor died 
without resuming the possession, and without making any spe+ 
cifie disposition of the slaves in his will; still, it cannot be 
an advancement, becanse there is not a case of intestacy. The 
result seems hard; but, upon well settled principles of law; 
these slaves and their increase constitute a part of the estate 
of the testator, and Atkins is chargeable with their value as 
this time. Such cases are suggestive of a necessity for legis 
lative interference. 


Per Curtram, Decree for account. 








GEORGE WILLIAMS and others against HENRY W. HOUSTON and 


others. 


&edeed conveying slaves to a trustee, to the use of A for life, and after her 
death to pay over the profits to her heirs, to their exclusive use and benefit, 

»,was Held, by virtue of the rule in Shelly's case, to pass the full and abso- 
lute property in the use to A; the word “heirs” in this connection, not 
being a word of purchase. 

Where a bill is filed to enforce certain rights as passing by a deed, it is not 
according to the course of the Court to treat it as a bill to reform the in 

, strument, on the ground of mistake. 

Where the meaning of an instrument of writing, apart from its effect accord- 
ing to the ordinary rules of construction, is conjectural, the Court canno$ 
take upon itself to declare that there is a mistake arising from the ignor- 
ance of the draftsman. 


Cause removed from the Court of Equity of Wayne county. 
William Harriss iutermarried with Mary Smith, and after 
living together many years, she filed-a petition against him 
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for a divorce and alimony, which pended in the Superior 
Court of Duplin for several terms, when, at length, it was 
compromised by his making a deed, dated 31st of March, 1881, 
to Henry W. Houston, conveying a tract of land and some 
thirteen slaves, who, with their descendants, are the subject 
of this suit. The part of which deed, material to the question, 
in this case, is as follows: ‘To have and to hold the said 
land, as also the several negroes aforesaid, to him the said 
Henry W. Houston, his heirs, executors, administrators and 
assigns, forever, in fee simple—lIn trust, nevertheless, that the 
said Henry W. Ifouston, his heirs, executors, administrators 
or assigns, do take, collect, receive and pay over, all and every 
of the rentings of the said land and the hirings of the said ne- 
groes, or any or all of the profits that may, in anywise, arise, 
or accrue from, or out of the property aforesaid, to pay over 
to the said Mary Harriss, for her sole use and benefit and sup- 
port during her natural life, and after, or upon, her death, to 
pay over in remainder to her heirs, for, and to their exclusive 
use and advantage and benefit, the interest, profits and emol- 
uments accruing, or that may accrue from time to time, from 
the property aforesaid.” Mary Harriss took the property into 
her possession, and kept it till her death in 1854. In the year 
1844, she made a conveyance of the slaves, in question, to the 
defendant, Harper Williams, who now holds and claims these 
slaves, by virtue of such conveyance. Previously to the mar- 
riage, Mrs. Smith had made a conveyance of these same 
slaves to her niece, Mary Williams, who intermarried with 
the above named Henry W. Houston, the trustee. After 
Mrs. Harriss’ death, Harper Williams, for a valuable consid- 
eration, in order to remove the cloud from his title, took a 
deed from the said Houston, for any right he might have from 
this last-mentioned conveyance. 

The plaintiffs are the next of kin of Mary Harriss, and claim 
30 be purchasers under the deed, from Wm. Harriss to Hons- 
ton, under the description of “ heirs” and the bill is filed 
against H. W. Houston and Harper Williams, praying that 
the said slaves may be surrendered to them, and that; they 
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account for the hires and profits thereof, since the death of 
Mrs. Harriss. 

The answer sets forth the above conveyances, and the de- 
fendants insist that, by virtue of the same, the property in 
question belongs to the said Harper Williams. 

There was replication to the answer and proofs taken, and 
the cause being set down for hearing, was sent to this Court. 


Dortch and B. F. Moore, for plaintiffs. 
J. H. Bryan, Stanford and Husted, for defendants. 


Pearson, C. J. The equity of the plaintiffs is put on the 
ground, that they, being the next of kin of Mary Harriss, are 
entitled to the slaves as purchasers, under the limitation, in 
the deed of William Harriss, executed March, 1831. The 
deed, after conveying land and slaves to Housten in fee, de- 
elares the trust: “To receive and pay the rents, hires and 
profits to Mary Harriss, for her sole use and support during 
her natural life, and afrer her death, to pay over in remain- 
der to her heirs, for their exclusive use, the profits aceruing, 
or that may accrue, from time to time, from the property 
aforesaid.” 

We are of opinion, that the legal effect of the deed, was to 
vest the whole estate in the trust, in Mary Harriss, under 
the operation of the “rule in Shelly’s case,” and consequent- 
ly, the plaintiffs have failed to make out title in themselves, 
as purchasers, and the bill must be dismissed. 

“The rule” was adopted for the prevention of fraud, and 
the substance of it is, where an estate for life, is given to one, 
and by the same conveyance, the property is given to his heirs, 
in such a manner, that the same persons are to take the same 
estate as they would have taken by operation of the law, had 
the whole estate been given to the tenant for life, he shall 
take the whole estate, and such persons shall take by opera- 
tion of law, and not as purchasers, notwithstanding the ex- 
press intention was, that the one should take a life-estate only, 
and the others should take as purchasers ; the principle is the 
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éameoas that by which, if one seized in fee, in England, devie 
ses to his eldest son, in fee simple, the son shall take by de 
scent, and not under the devise ; for, although the intention; 
that he sliall take by the devise, is express, yet, such inten* 
tion being in manifest frand of the rights of third persons, 
shall not be carried into effect. 

It is unnecessary to enter more fully into the reason of “the 
rule,” or to refer to the numerous cases in which it has been 
held to extend to personal property ; it is sufficient to say, it is 
well settled as “a law of property,” and our case falls directly 
within its operations. It is applied in Boyd v. Small, 3 Jones? 
Eq. Rep. 39, a few terms ago. 

Mr. Moore attempted tou distinguish this case, on the ground 
that it was an executory, as distinguished from an executed 
trust, and insisted that whenever the supposed intent of the 
party was not effectuated by the instrument declaring the trust, 
it was an exccutory trust. Ilis position involves an entire 
misapprehension of the difference between the two kinds of 
trusts, and, consequently, of the principles upon which a lese 
rigid rule of construction is applied to the one than the other. 
An executory trust is one which is completely declared in the 
outset. An executory trust is one which is imperfectly de- 
clared in the outset, the creator of the trust having merely 
denoted his ultimate object, imposing on the trustee or on the 
court the duty of effectuating it in the most convenient way. 
Adams’ Eq. 41. In the former, the creator of the trust, havs 
ing done all that he intended to do, or expected to be done, in 
regard to the declaration of the trust, it is left to abide the 
ordinary rules of construction. In the latter, as the purpose 
merely is indicated which is to be carried into effect by some 
deed which is afterwards to be executed, a less stringent rule 
of construction is adopted. In our case the trust is completely 
declared by the deed of 1831, and no other deed was to be 
executed. “ 

Mr. Moore further insisted, that as the deed did not declare 
the trust according to the intention of the parties, this Court 
would reform it. To this suggestion, there are two objections, 
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either of which is fatal. The bill is not filed for the purpose‘of 
reforming the deed, but sets up an equity in the plaintiffeas 
purchasers, on the ground that, being the next of kin, they 
answer the description of * heirs” named in the limitations in 
the deed ; but, in the second place, there is nothing to show 
that the trust, owing to the mistake or ignorance of the draftes 
man, was not declared according to the intention of the par- 
ties ; as, where a deed of settlement professes to be made in 
pursnance of articles previously executed, and there is a vari- 
ance; or where, upon acontract of sale, in fee simple, the deed 
ig. defective by the omission of the word “heirs.” For, we 
are left to conjecture as to the intention of the parties, except 
so;far as we are enabled to see it from the words used, and 
the ordinary rules of construction ; and, while it may be sug- 
gested, on the one side, that as the purpose was to compro- 
mise and settle this property on the wife, it could hardly have 
been the intention to limit the trust in such a way that the 
husband’s marital rights could, under any circumstances, ever 
therafter attach, it may with as much plausibility be suggested, 
that as the wife only claimed alimony, the purpose was an- 
ewered by providing a maintenance and snpport for her du- 
ring her life, and the intention was then to let the property go 
back to the husband, and devolve by act of law. It is suffi- 
cient to say, in either view, it is mere conjecture, which is 
not sufficient to induce the court to reform a deed on the 
ground of accident or mistake, even upon a bill framed for 
that purpose. 


Per Curiam, Bill dismissed. 








GARRY WILLIAMSON and o’hers against DEMPSEY WILLIAMSON 


and others. 


A bequest, simply of a fema'e s'ave and her increase, in a will, mace before 
_othe enactment of the Revised Code, passes the mother only, and not her 
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children, born before the will was made, or between that time and thedeath 
_ of the testator. 

But where a slave had been put in the possession of one of the testator’s chil- 
dren, and had increase before the will was made, and that fact is recited in 
the will, a bequest of such slave, and her increase, even before the Revised 
Code, was Held to be a confirmation of the previous parol gift, and to pase 
both the mother and her increase. 

The coupling together, in a will, by the use of the conjunction “and,” of a slave 
and her increase, mentioned as having been previously given, with one 
not so mentioned, will not have the effect of bringing both bequests within 
the exception to the general rule. 

The state of the testator’s family and property, are not considerations of weight 
in arriving at the construction of a will, where the language is plain, and 
the meaning well established. 

Note.—The rule of construction, as to the increase of slaves, is altered by Re- 
vised Code, ch. 119, sec. 27. 


Cause removed from the Court of Equity of Wilson county. 

The bill was filed by the plaintiffs, as executors of Thomas 
Williamson, praying a construction of the following clauses of 
his will: “2nd. I give and bequeath to my beloved daugh- 
ter, Tempy Fulgham, one negro girl, named Mary, now in 
her possession, and her increase, if any ; also, one negro girl, 
named Bethany, to her and her heirs forever. 

“Ttem 3rd. I give and bequeath to my daughter, Mourn- 
ing Peele, four negroes, namely, Cherry, Merica, Charity and 
Washington, and their increase, if any, to her and her heirs 
forever. 

“Ttem 4th. I give and bequeath to my beloved daughter, 
Rhoda Williamson, three negroes, namely, Ally, Arnold and 
Randal, and their increase. 

“Ttem 5th. I give to my beloved daughter, Sidney Boyett; 
three negroes, namely, Julia, Isabel, and Daniel, and their in 
erease, if any, to her and her heirs forever. 

*Ttem 6th. I give and bequeath to my executors, hereinaf- 
ter named, for the sole and separate use and benefit of my 
daughter, Mary Renfrow, the property I have heretofore put 
in her possession ; also, I give to my executors, for the sepa- 
rate use and benefit of my daughter, Mary Renfrow, one traet 
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of land, lying in Johnson county, which I purchased of Har- 
riss Renfrow, containing about seventy-five acres ; also, I give 
to my executors, for the benefit of my daughter, Mary Ren- 
frow, the sum of four hundred and sixty dollars, in money, 
and it is my will and desire, that my executors shall let my 
daughter have said money as she may need the same, for the 
support of herself and family ; the last bequest is intended to 
be used by my executors, for the sole use and benefit of my 
daughter, Mary Renfrow, and no other;” with a general re- 
siduary clause. 

The plaintiffs, Garry Williamson and Jesse Fulgham, were 
appointed executors and qualified. 

The girl, Mary, mentioned in the second clause of the will, 
was put into the possession of the plaintiff, Fulgham, the hus- 
band, and his wife, the legatee, Tempy, when she was about 
five years old, and has remained in their possession ever since. 
She had one child before the making of the will, which has 
also remained in their possession ever since its birth. The 
girl, Bethany, was put in the possession of Fulgham and his 
wife, by the testator, after his will was executed, together with 
her first child, named Amos, who was born after the making 
of the will, and before the testator’s death. The woman, 
Bethany, had another child before the death of the testator, 
both of which children, were in their possession when the tes- 
tator died. Upon these facts, is predicated the prayer, by the 
executors, for instruction, whether they shall deliver the in- 
crease of the women, Mary and Bethany, or any of them, to 
the legatee ; or whether the same falls into the residuum. 

The female slave, Cherry, given to Mourning Peele by the 
3d item of the will, was put into her possession, and that of 
her husband, William Peele, when about four years old, and 
had one child before the making of the will, and three others 
afterwards, before the death of the testator; the woman, 
Charity, had one child before the will was made, and one af- 
terwards, before the death of the testator. The executors ask 
to be advised whether, under these bequests of Cherry and 
Charity, and their increase, their children, or any of them 
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pass. The legatee, Mourning Peele, died about two years be- 
fore her father, leaving children who are made parties defend- 
ant. The executors ask to be advised whether the children of 
Mourning Peele succeed to their mother’s legacies under the 
8d item ; also whether they came in for their mother’s share 
of the residue. 

The girl, Ally, given to Rhoda Williamson, had two child- 
ren before the will was made, and the same question is asked 
as to them. 

The slave, Julia, given to Sidney Boyett, had three child- 
ren before the will was made, and two afterwards, before the 
testator’s death, and the same inquiry and prayer for advice 
is made as to them. 

The executors ask whether Mary Renfrow is entitled to 
keep possession of the Jand and other property given for her 
use, and that ef her family, and whether in paying to her the 
pecuniary legacy, they are restricted to the interest arising 
from the sum given, or whether, if her necessities require, 
they may pass to her part of the principal. 

The surviving iegatces, and their husbands, and the child- 
ren of Mourning Peele, were made parties, who all answered, 
but their answers did not vary the state ef the facts above 
set out. 

The cause was set for hearing on the bill, answers, and ex- 
hibit, and sent to this Court, by consent. 


Strong and Dortch, for the plaintiffs. 
Howard and Lewis, for the defendants. 


Battie, J. All the questions which have been raised npon 
the construction of the will of Thomas Williamson, deceased, 
and upon which we are asked to declare an opinion, may be 
answered, without much difliculty, by the aid of the previous 
adjudications of the Court. 

The first enquiry relates to the second item of the will, 
wherein the testator gives to his daughter, Tenpy Fulgham, 
“one negro girl named Mary, now in her possession, and her 
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increase, if any, also one negro girl named Bethany, to her 
heirs forever.” The girl, Mary, had been put into the pos- 
session of his daughter and her husband, by the testator, some 
years before his will was made, and had had a child before 
that time; but Bethany, with a child named Amos, was de- 
livered to the daughter after the will was executed, and had 
another child before the testator’s death. The question is, did 
the children pass with their mothers to Mrs. Fulgham? The 
general rule is clearly settled, that the bequest, simply, of a fe- 
male slave and her increase, passes the mother only, and not the 
increase which she may have had before the will was executed, 
or between that time and the death of the testator. See Zove 
v. Love, 5 Ired. Eq. Rep. 201, and many other cases. But if 
there be any expression in the will, showing an intention of 
the testator that such increase shall be included in the bequest 
of the mother, then the legatee shall take it. An indication 
of such intention may be inferred from a reference in the will 
to the slave as having been previously given to, or as being 
in the possession of, the legatee. The bequest is then a con- 
firmation of the previous parol gifts, and carries with it the 
increase as an adjunct or part of such gift. Bullock v. Bul- 
lock, 2 Dev. Eq. Rep. 307 ; Simpson v. Boswell, 5 Ired. Rep. 
49; Woods v. Woods, 2 Jones’ Eq. Rep. 420. From the au- 
thority of these cases, and the principle upon which they are 
founded, we are satisfied that the child of the girl, Mary, who 
is mentioned as having been in the possession of the legatee, 
passed, with its mother. With respect to the other girl, Beth- 
any, there is no gift of her increase, and the only argument 
in favor of her children being included in the bequest of their 
mother, is derived from the use of the word “also,” which, it 
is insisted, connects with her whatever of a like kind was in- 
tended to pass with the girl, Mary. The bequest of increase 
is a gift of something in addition to that of the mother, and 
when born before the death of the testator, does not ordina- 
rily pass with the mother. On the contrary, as we have seen, 
it requires an indication of the testator, manifest in his will, 
that such is his intention, to enable the legatee to take the 
9 ¢ 
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increase with the mother. The term “ also” means only some 
other subject of gift besides what has been already mentioned, 
and can include only what is specified by name or deserip- 
tion. If one subject only be named, or described, it cannot 
be extended to embrace two entirely distinct subjects, with- 
out the hazard of making the testator much more liberal than 
he intended to be. The mention of one subject without the 
other, when he has just before shown that he knew the differ- 
ence between the two, leads more justly to the conclusion 
that he did not intend to embrace the latter. The children 
of the girl, Bethany, do not, therefore, in our opinion, pass 
with their mother, but fall into the residue to be sold and the 
proceeds divided according to the last clause of the will. 

There is nothing in the third, fourth and fifth clauses of the 
will to take the gift of the female slaves therein mentioned, 
with their increase, out of the general rule, and the children 
born in the testator’s life-time, do not belong to the respective 
legatees, but fall into the residue, to be disposed of as herein- 
before mentioned. The rule, referred to by the counsel, that 
we have a right to look to the state of the testator’s family, and 
the condition of his property, in putting a construction upon 
his will, cannot be invoked when the language is plain and 
its meaning well established. The expression, “if any,” sub- 
joined to the word increase cannot make any difference, be- 
cause it only expresses what would, if omitted, be necessarily 
implied, and it may apply to increase born after the testator’s 
death, as well as those born before. 

Before leaving this subject, it may not be improper to re- 
mark, that the will now before us was executed before the 
Revised Code went into operation, and therefore is not affect- 
ed by the rule of construction prescribed in the 27th section 
of the 119th chapter of that code, to-wit: “that a bequest of 
a slave, with her increase, shall be construed to include all 
her children born before the testator’s death, unless a contrary 
intention appear by the will.” 

Mary Renfrow takes a separate estate in the property de- 
vised and bequeathed to her in the sixth clause of the will, 
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and the trustees may permit her to have possession of it, and 
use and enjoy it with her family; and as there is no clause of 
restraint, she is entitled, not only to the interest, but the 
principal of the money given her, should her necessities re- 
quire it. See Harris v. Harris, 7 Ired. Eq. Rep. 111. 

There is not the slightest doubt about the last question pro- 
posed tous. The children of Mourning Peele will stand in the 
place of their mother, and take the share of the residue to 
which she would be entitled, were she living. 1 Rev. 
Stat. ch. 122, sec. 15. Tlie same provisions will be found in 
the Rev. Code, ch. 119, sec. 28. 

The parties may have a decree for the settlement of the 
estate upon the principles herein declared. 


Pxr Courram, Decree accordingly. 





THE ATTORNEY GENERAL against THE BANK OF CHARLOTTE. 


Ap act of the General Assembly, incorporating a banking company, is a con- 
tract between the State and the corporation, within the first clause of the 
tenth section of the first article of the censtitution of the United States, and 
the Legislature cannot pass any law impairing the obligation of such con- 
tract, or any part thereof. 

Where a price is stipulated in the grant of the charter, it is the consideration 
or part of the consideration for which the sovereign makes the grant, and 
cannot be enlarged without the consent of the corporation. 

To levy a tax on the bank as such, or on its franchises, is to add to the stipu- 
lated price, and therefore an act of the Legislature imposing such a tax is 
in violation of the constitution, and void. 

The distinction, as respects the taxing power, between lands, &c., and such 
franchises, stated, considered and applied. 

(The cases of Gordan v. Appeal Tux Court, (3 How. R;) Attorney General v. 
Bank of Newbern, (1 Dev. and Bat. Eq.;) Ohio Life Insurance and Trust 
Company v. Debolt, (16 How. R.;) Billings v. Providence Band, (4 Pet. R.;) 
Charlis’ River Bridge v. Warren Bridge. (11 Pet. R.,) and Bank of Cape 
Fear v. Edwards, (5 Ird. R.,) cited and approved. The case of State v. 
Petway, (2 Jones’ Eq.,) also cited and approved as to the decision and the 
ground of it, but corrected as to an intimation contained in the opinion.) 

A 
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Tus was a bill of information exhibited in the Court of Equity 
of Wake, to recover, to the use of the State, a forfeiture al- 
leged to have been incurred by the Bank of Charlotte, by 
reason of the nonpayment of a tax, imposed by the revenue 
law of 1856. 

A general demurrer having been put in by the defendant, it 
was removed into this Court for argument. 

The case is fully stated in the opinion of the Court. 


Badger and Wilson, in support of the demurrer. 
Fowle, for the Attorney General, contra. 


Barrie, J. The bill is filed for the purpose of compelling 
the payment of a certain amount of taxes, claimed to be due 
from the defendant to the State, by virtue of the 133d section 
of the revenue act of 1856; (see acts of 1856, ch. 54, see. 133d.) 
That section is in the following words: “The President and 
Cashier of the several banks in this State, except the Bank of 
the State of North Carolina, shall annually pay three-fourths 
of one per cent. into the treasury of the State, on the stock 
owned by individuals or corporations in the said banks, on or 
before the first day of October in each and every year; pro- 
vided the same does not reduce the annual profits of the own- 
ers thereof below six per cent.” &c. The defendant, which 
is one of the banks of this State, referred to in the above re- 
cited section, resists the payment of the tax thus claimed, up- 
on the ground that it is a tax upon the capital stock or fran- 
chise of the bank, and not upon the dividends or profits of the 
individual stockholders thereof; that by the charter which 
created the bank, the franchise was purchased from the State 
upon an express agreement to pay a certain annual sum as a 
consideration therefor, and that to demand an additional sum 
by way of tax or otherwise, for the franchise, is an attempt by the 
State to violate the contract, which violation is prohibited by 
the constitution of the United States. The section of the 
charter, upon which the defendant relies as evidence of this 
contract is the 15th, which is as follows: “The president or 
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cashier of said bank, shall annually pay into the treasury of 
the State twelve and a-half cents on each share of said capi- 
tal stock which may have been subscribed for and paid in; 
and the first payment of the said tax shall be made twelve 
months after said bank shall have commenced operation.” As 
the capital stock was divided into shares of fifty dollars each, 
the tax was equal to one-fourth of one per cent. on each share. 
See acts of 1852, ch. 4, sec. 1 and 15. 

The counsel for the plaintiff denies that the tax imposed by 
the act of 1856 is one upon the capital stock or franchise of 
the bank. On the contrary, he insists that it is clearly a tax 
upon the profits of the individual stockholders which one of 
the officers of the bank is required to retain and pay into the 
public treasury. Dut if it be a tax upon the franchise, he 
contends further, that as there are no restrictive words in the 
charter, the Legislature had the power to impose an addi- 
tional tax without violating either the words or the spirit of 
the contract. 

The questions which are thus raised by the parties, lead us 
to enquire, first, what is the true construction of the 133d see- 
tion of the revenue act of 1856. Did the Legislature mean 
thereby to tax the capital stock of the banks, or only the 
profits of the individual stockholders of the banks? After a 
careful examination of the subject, we are satisfied that the 
intent was to tax the franchise; the tax, however, was not to 
be demanded absolutely, but only upon the condition that the 
bank should make profits of a specified amount. We are led 
to this conclusion, from the following considerations. 

First. There is a tax upon the dividends or profits declared 
upon the shares of the individual stockholders in another see- 
tion of the same act, as appears from the 20th section, which 
provides thus: “ Upon every dollar more than six dollars, of 
net dividend or profit, not previously listed, actually due or 
received during the year, ending on the said first day of 
April, upon money invested in steam vessels of twenty tons 
burden or upwards, or in stocks of any kind, or in shares of 
any incorporated or trading company, whether in or out of 
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the State, and herein shall be included all dank dividends, 
bonds and ceréificates of debt, of any other State, a tax of four 
cents.” This section of the revenue act of 1856, clearly im- 
poses a tax upon the dividends or profits of the stock held by 
individuals in each and in every bank, as was decided in the 
ease of the State v. Petway, 2 Jones’ Eq. 396, upon a similar 
clause of the revenue acts of 1854 in relation to the president 
and directors of the Commercial Bank of Wilmington. A tax 
of this kind being thus imposed by the 20th section, we can- 
not readily believe that it was the intention of the Legisla- 
ture to impése an additional tax upon the same thing by an- 
other section of the same act. 

Secondly. Supposing the words of the 133d seetion to be of 
doubtful construction, whether the burden of the tax was in- 
tended to be imposed upon the franchise or capital stock of 
the banks, or upon the dividends or profits of the individual 
stockholders, “ a strained construction is not allowable of an 
act, which levies money from the citizen. The amount of the 
levy, the subject of it, and the method of raising it, ought to 
be so plainly pointed out as to avoid all danger of oppression 
by an erroneous interpretation ; and where there is a fair doubt, 
the citizen should have the advantage of it.” Attorney Gen- 
eral v. Bank of Newbern, 1 Dev. and Bat. Eq. 216. This 
rule, applied to the construction of a revenue act, does not mili- 
tate against, but is entirely consistent with, another well set- 
tled rule, that “the grant of privileges and exemptions to a 
corporation, are strictly construed against the corporation, and 
and in favor of the public. Nothing passes but what is grant- 
ed in clear and explicit terms. And neither the right of tax- 
ation, nor any other power of sovereignty which the commu- 
nity have an interest in preserving undimished, will be held 
to be surrendered, unless the intention to surrender, is mani- 
fested in words too plain to be mistaken.” Odio Life Insu- 
rance and Trust Company v. Debolt, 16 How. (U. 8.) Rep. 
435; Billings v. The Providence Bank, 4 Peters’ Rep. 561 ; 
Charles’ River Bridge v. The Warren Bridge, 11 Idem. 545. 
In the construction then, of the 133rd section of the act 
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which we have now under consideration, we are to presume 
that the Legislature intended to put an impost upon a new 
subject of taxation, rather than upon one which they had al- 
ready taxed in a previous section. | 

Thirdly. We cannot otherwise account for the exception in 
favor of the Bank of the State of North Carolina, than by sup- 
posing that the tax was to be upon the banking franchise, in- 
stead of upon the profits of the individual stockholders. In the 
charter granted by the act of 1833, to the Bank of the State 
of North Carolina, it is declared in a clause of the 13th section, 
that “each share” of stock “owned by individuals shall be 
subject to an annual tax of twenty-five cents, and no more, 
which tax shall be reserved out of the profits as they accrue, 
by the cashier of the principal bank, and placed to the credit 
of the State, on or before the first day of October in every 
year.” (See 2 Rev. Stat. at page 57.) Now, this tax thus 
imposed, has always been considered and acted upon by the 
different departments of the State as a tax upon the fran- 
chise of the bank, and the Legislature thought, and justly, 
that from the express words of exclusion, no additional levy 
could be made upon that subject; and they thought, fur-— 
ther, that as there were no such express terms of exclusion in 
the charters of the other banks, or, at least, in most of them, 
they had aright to impose an additional tax upon the fran- 
chise or capital stock of those banks. Whether the opinion 
that they had such right was well founded or not, we will ex- 
amine presently, and we refer to it now only to show what 
was their intention in the section referred to, of the act of 
1856. 

Lastly. We infer that it was the design of the Legislature, 
by the before-mentioned 133d section, to tax the franchise, 
rather than the profits of the individual share-holders from the 
manner in which it is required to be paid. By the charter of 
every bank in the State, it will be found, upon examination, 
that the tax upon the franchise is required to be paid into the 
public treasury, by one of the officers of the bank, while the 
dividends of the stockholders have been required to be listed 
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by the owners of the stock, and the tax thereupon has been 
paid to the sheriff of the county, in the usual manner. We 
do not say that the tax upon the profits may not be required 
to be collected or retained by one of the officers of the bank, 
and paid directly into the public treasury, but as such a re- 
quirement is unusual in relation to such a tax, and is always 
prescribed for a tax upon the franchise of the bank, it is a fair 
indication to show what kind of impost was intended in the 
case under consideration. 

The only argument which has been, or can be urged, in op- 
position to this conclusion, is, that the tax refers to the profits 
of the share-holders, and is not to be imposed, unless those 
profits shall, with the tax subtracted, be equal to, or exceed 
sie per cent. per annum. But it will be at once perceived, 
that this wants an essential element of being a tax upon pro- 
fits, because its amount is not graduated by the amount of 
profits. If they exceed six and three-fourths per cent., the 
same amount is to be levied, whether they be seven, ten, or 
twelve per cent. In truth, the tax is, as was contended by 
the counsel for the defendant, a tax upon the franchise of the 
bank, conditional, nevertheless, upon the making of a certain 
rate of profits by the share-holders. 

The question which we have been considering, in regard to 
the nature of the tax, intended to be imposed by the 133rd 
section of the revenue act of 1856, was very important, be- 
cause, if it were a tax upon the profits of the share-holders, it 
was conceded by the counsel for the defendant, to have been 
settled by the case of the State v. Petway, above referred 
to, that the State was entitled to a decree in the present 
ease. But, as we have ascertained, that the tax was designed 
to be one upon the franchise of the bank, and not upon the 
profits of the share-holders therein, another very important 
question arises, whether the State has the right to demand, 
by way of tax or otherwise, a sum for such franchise, in ad- 
dition to the annual impost of one-fourth of one per cent. on 
each share of stock, in the bank, owned by individuals, re- 
quired by the charter to be paid into the public treasury of 
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the State? The counsel for the defendant, contends for the 
negative of this question, and after much reflection, we think 
that his argument is well sustained, both upon principle and 
authority. 

It is now universally conceded that a grant by the Legisla- 
ture, of a charter, whereby a banking corporation is created, 
is a contract between the State and the corporation, which the 
constitution of the United States prohibits the Sfate from vio- 
lating. The well known definition of a a contract is, that itis 
an agreement between two or more persons, upon a sullicient 
consideration to do, or not to do, some particular thing. An 
analysis of it will show, that it consists of four essential parts, 
to wit, the parties, the agreement express or implied, the con- 
sideration, and the thing to be done or omitted. Of these, the 
consideration is as important as any other, and cannot be va- 
ried by either party without the consent of the other, and an 
attempt to do so by either party without such consent, would 
be a violation of the contract, as effectually as would be the 
breach of it in any other particular. The Legislature has the 
undoubted right to grant to a number of individuals the 
franchise of being a corporation, for the purpose of banking, 
or for any other useful purpose. Ifthe grant be mainly for 
the benefit of the corporators themselves, the State may de- 
mand a price for the franchise, to be paid at once, in a round 
sum, or annually, during the existence of the corporation, by 
way of impost or tax. Where the grant of the charter is ten- 
dered by the State, and accepted by the individual persons, to 
whom it is offered, then, the corporation springs into exist- 
ence, and at the same moment, a contract arises between it 
and the State, which is protected by the constitution of the 
United States. If the price or consideration of this contract 
is stated, in express terms, to be a certain sum, and no more, 
there can be no doubt that the State would be prohibited by 
the constitution of the United States from demanding any 
thing more for the corporate franchise. Can it make any dif- 
ference in principle, whether words, excluding any addition 
to the price, be used or not? When a person says that he 
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will take one thousand dollars for a tract of land, does he not 
necessarily mean that he will take that sum, and that he will 
not ask any more, and if the offer is accepted, can he demand 
any more? No one can hesitate as to the proper answer to be 
given to this question ; and the purchase of a franchise, from 
the State, when viewed in the light of an executed contract, 
is precisely analogous. And, accordingly, the Supreme Court 
of the United States, held, in the case of Gordon v. Appeal 
Tax Court, cited by the defendant’s counsel, that a stipulated 
price for the extension, by the Legislature, of a bank charter, 
without any words of restriction or limitation being used, did 
exhaust the power of taxation on the franchise during the 
period of the extension ; 3 Llow. Rep. 133. We admit, that 
in a portion of the opinion, which we delivered in the case of 
the State v. Petway, there is an intimation to the contrary, 
but it was only an éntimation, for the decision was put ex 
pressly upon another ground, and the decision itself has been 
very generally admitted, to have been right. If it had been 
necessary for us, in that case, to determine the question, whe- 
ther the State had the right to impose a tax upon the fran- 
chise of the bank, in addition the price which had been alrea- 
dy stipulated to be paid for it, we might, upon further reflec- 
tion, have discovered that there was an essential difference 
between taxing land granted or an article of personal proper- 
ty, sold by the State to an individual, and taxing a franchise 
granted by the State to a corporation, created by the very act 
of making the grant. The land and chattel were things cor- 
poreal, having an existence before the grant or sale, and con- 
tinuing to exist afterwards in the hands of the grantee or ven- 
dee and his assigns, independent of such grant orsale. Govern- 
ment cannot exist and be carried on without raising money 
from the persons and property of the country for its support, 
and this must be done by the means of imposts and taxes up- 
on such persons and property. A franchise, unlike land or a 
personal chattel, has no existence until it is called into being 
by the act of the Legislature or sovereign power of the State, 
and in the very act of granting it to a corporation, created 
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for the very purpose of taking it, a contract is formed between 
the State and the corporation. An essential part of this con- 
tract is, as we have already shown, the consideration or price 
paid, or agreed to be paid, for the franchise, and that neither 
party is at liberty to vary without the consent of the other. 
And this prohibition must continue during the existence of 
the franchise, because the contract, including the considera- 
tion, is an essential part of it, and must be co-existent with it. 
But though the Legislature cannot tax the franchise of the 
bank, they may tax ad libitum the dividends or profits of the 
individual share-holders, and the corporate property of the 
bank, because these are separable from the franchise, and 
nothing can exempt them from taxation, unless there bea 
special agreement to the contrary between the bank and the 
State. See Gordon v. The Appeal Tax Court, ubi supra, and 
Bank of Cape Fear v. Edwards, 5 Ive. Rep. 510. 

Our conclusion is, that the tax imposed upon banks by the 
revenue act of 1856, ch. 34, sec. 133, was intended to be one 
upon the franchise, and not upon the profits of the share-hold- 
ers, and that such tax could not, under the constitution of the 
United States, be demanded over and above that which was 
agreed to be paid by the corporation fur the franchise under 
the terms of the charter. 


Per Curiam, Bill dismissed. 





SAMUEL H. HOUGH and another against A. H. CRESS and others. 


Where some of several defendants answer a bill, and others demur, it is not 
in a state to be heard upon the bill and answer, because the demurrer has 
first to be disposed of, and if over-ruled, other answers have to come in, or 
judgments pro confesso taken as to the parties that had demurred. 

Except as to the small allowances which the humanity of the law allows an 
insolvent, it is considered an inseparable incident to property, legal or 
equitable, that it should be liable for the debts of the owner, as it is to his 

alienation. 
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Cavsr removed from the Court of Equity of Rowan county. 

Daniel Cress, by his will, directed his estate to be sold by 
his executors, and bequeathed a certain share of the proceeds, 
which turned out to be $10,000, to trustees, in trust, to be lent 
out at interest, or invested in stocks, and the interest to be 
received by the trustees, and by them annually paid to his 
brother, Abraham H. Cress, for his support and maintenance 
during his life, and if he should marry and have children, the 
principal should, after the death of Abraham II. Cress, be 
equally divided among such children as he should leave, or, 
if he should leave no child, then, the principal to be divided 
among others of the testator’s brothers. The testator died in 
1846, and the trustees received the fund above mentioned 
from the executors, and invested it, and from year to year, 
paid over the profits to Abraham I. Cress. In February, 
1858, the plaintiff recovered a judgment, in an action of 
debt, against Abraham I. Cress and Calvin Cress, for $569,51, 
and the costs of suit, and sued out a fier facias to their coun- 
ty, which was returned “ nothing found,” and in May, 1858, 
they filed this bill against the two defendants at law and the 
trustees, setting forth the foregoing facts, and alleging, that 
both Abraham TH. and Calvin Cress, owned no visible pro- 
perty, and that neither was entitled to any property or effects, 
except the above mentioned trust fund, belonging to Abra- 
ham H. Cress; and praying for a decree for the satisfaction 
of a judgment thereout. 

The trustees put in an answer, admitting the facts stated in 
the bill, and insisting, that the plaintiff was not entitled to 
relief, and the cause was set down to be heard on the bill and 
answers. The other two defendants put in a demurrer for 
want of equity; which was set down for argument. The 
cause was then transmitted to this Court. 


Fleming, for the plaintiffs. 
B. Lt. Moore, for the defendants. 


Rurrm. J. The cause cannot be heard in its present state; 
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because, on over-ruling the demurrer of the two of the de- 
fendants, as the Court thinks ought to be done, the cause must 
go back for answers from those defendants, or for want of 
them, that the bill may be taken as confessed. We suppose, 
however, that it is not material to the parties, and that the 
purpose of bringing up the case, was to get the opinion of the 
Court on the liability of the fund, at present, to the satisfac- 
tion of the plaintiff’s judgment ; and that question arises as 
distinctly on the demurrer, as it would in any subsequent 
stage of the case. The Court had oceasion in J/arrison v. 
Battle, 1 Dev. Eq. 537, and in Acbane v. Mebane, 4 Ire. Eq. 
131, to look into the cases on the subject of the liability of 
equitable property for the debts of the equitable owner, and 
came to the conclusion that a fund given to one in trust for 
another, that the latter may enjoy it by having the interest, 
or a maintenance out of it, would be made subject in equity 
to his debts. The Legislature may from policy, or human- 
ity, exempt certain parts of a debtor’s estate from execu- 
tion. But with those exceptions, it was considered an insep- 
arable incident to property, legal or equitable, that it should 
be liable to the debts of the owner, as it is to his alienation. 

It is said, however, that, as this case is situated, the Court 
ought not to assume jurisdiction, because, although the debt- 
ors have no legal property, the plaintiff has not exhausted his 
remedy at law, as he has not taken the body of the debtor in 
execution, whereby, he might enforce an assignment of his 
interest. In Brown v. Long, 2 Dev. and Bat. Eq. 138, without 
determining the general question, whether eqnity will lay hold 
of choses in action, or equitable interests of this kind, for the 
satisfaction of judgment debts, the Court held, that it would, 
at least, do so, when the debtor having been once discharged 
from the debt as an insolvent, could not be arrested on a se- 
cond ca. sa. That was sufficient for that case, within a direct 
decision of Lord Harpwicke, cited in the opinion of the Court. 
Indeed, we are not prepared to say, now, that relief can be 
given in respect to legal choses in action, which a creditor 
might reach through the instrumentality of a capias ad satis- 
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faciendum. Upon a judgment against a woman, and a re- 
turn of nulla bona, equity would, of necessity, since the stat- 
ute forbidding the arrest of females, apply debts due to her in 
satisfaction, upon the clear ground, that there is no other reme- 
dy, and that herproperty must be made amenable in some way. 

But with respect to property purely equitable, whether 
that of a male or female, relief ought to be had in this Court 
whenever by an execution against the estate, and a return of 
nulla bona, or otherwise, it appears that there is nothing out 
of which satisfaction at law by execution against property can 
behad. It is true, the debtor, if taken in execution would 
be obliged to put such an interest into his schedule ; and hence 
it might seem, that equity onght not to interfere. But that 
does not follow; for equity often acts when it can act more 
efficiently than the law, and this is the more true when the 
subject is equitable. As the law once stood, and in 
England even at this day, relief in equity might not 
be needful. Execution against the body was effectutal. 
The debtor could not be discharged upon a schedule and his 
vath, but continued in prison until he paid the debt, or 
was enlarged by an act of Parliament. It was on the debtor, 
then, to get the trust fund in or dispose of it for the money, 
so that he might satisfy his creditor; and, if the debtor were 
a trader, he was declared a bankrupt, and his whole property 
ef every kind vested in the assignees, not bound by his dispo- 
sition afier arrest, or even by assignment in contemplation of 
insolvency. The pressure of actual and indefinite imprison- 
ment might well be relied on to produce payment, if the 
debtor had means of any kind to make it. Ilence it is not to 
be wondered at, that Lord Harpwickr, in Ldgill v. Hay- 
wood, 3 Atk. 352, should have placed the relief on the loss of 
the ca. sa. Our law is now in a very different state ; such as ren- 
ders that species of execution very inadequate, as a means of 
coercing payment. The debtor is not imprisoned at all, if he 
can give bail, and upon his oath he is discharged with an ex- 
emption from seizure of all property that he may have dis- 
honestly concealed. After arrest, he continues to deal with 
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his property as owner, and may make what preferences he 
pleases in the application of it to other debts, so that, generally, 
his near friends to whom he looks for future favors in return, 
get it, and the arresting creditor is sure to be the last to share 
in it, and, in fact, seldom gets any thing. But suppose the 
debtor to act fairly in that respect, and to make an honest 
schedule, including his equitable property, held for him upon 
either declared or secret trusts. What follows? The sher- 
iff, as general assignee of insolvents, has still to have recourse 
to the court of equity to get in the fund. Why not, then, al- 
low the creditor to resort at once to the fund through this _ 
Court, and not compel him to the circuitous mode of a ca. sa., 
and an assignment in insolvency? It is in the very spirit of 
legislative policy, which discountenances imprisonment by 
execution against the body, by impairing its potency. Besides, 
this method has the important advantage, that it constitutes a 
lis pendens, and thereby avoids subsequent assignments by the 
debtor, and gives a fair preference to the diligent creditor, and 
cleaxs an unfortunate and failing man from all those suspicions, 
which naturally attach to preferences towards favored friends 
—sometimes voluntary, and often involuntary. Ifthere were 
no other ground for the jurisdiction but this, in connection 
with the nature of the property, on which no lien at law can 
be created by execution, it would be sufticient to sustain it as 
furnishing a remedy more complete than the legal one. It is 
not the purpose of the statute passed for the ease of persons 
arrested on execution that they should keep off their creditors 
from their property, of whatever kind, but only that they 
should not suffer in their persons. That policy is best sub- 
served by aiding the creditor to reach equitable property di- 
rectly, and easily, and making it inure to the satisfaction of 
him who diligently pursues it, so as to dispense with impris- 
onment, when it can be avoided. In holding this doctrine, 
the Court proceeds on no new principle. The relief against 
equitable property, or a trust fund, was given in //arrison v. 
Battle, 1 Dev. Eq. 537, and Mebane v. Mebane, 4 red. Eq. 
131, and in other cases, without a ca. sa. The demurrer must, 
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therefore, be over-ruled, and the cause is necessarily to be 
remitted to the Court of Equity for further proceedings there- 
on according to the course of the Court, and in conformity 
with the decree here. 


Per Curiam, Demurrer over-ruled. 





STATE against THOMAS H. BRIM, Ezxr. 


Where a testator or intestate had his domicil abroad, and his personal estate 
was there also, it was J/eld that a tax under the 99th chapter, 7th section 
of the Rev. Code, was not demandable off of collaterals succeeding to the 
same, although resident in this State. 


a 


Cause removed from the Court of Equity of Mecklenburg 
County. 

Thomas Ifoover, a citizen of Mississippi, died in that State 
in 1856, leaving a will, by which he disposed of a large 
amount of real and personal property lying beyond the lim- 
its of this State, much of which property was devised and be- 
queathed to collateral relations residing in North Carolina. 
The defendant, Brim, was appointed sole executor of the will, 
which was proved by him in the State of Mississippi, and un- 
der which he qualified and took upon himself the burden of 
administering the same. 

The bill is filed against the executor in the name of the 
State of North Carolina, praying a decree for the payment of 
the tax due upon collaterals. Rev. Code, ch. 99. see. 7. 

To this bill there wasa demurrer, and a joinder in demurrer ; 
and the cause being set down for argument, was transmitted 
to this Court by consent. 


K. P.Battle, for the State. 
Wilson, for the defendant. 
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Bartiz, J. The claim of the State to the tax, specified in 
the present case, is so manifestly unfounded, that we have no 
hesitation in sustaining the demurrer and dismissing the bill. 
In the case of Alvany v. Powell, 2 Jones’ Eq. 51, it was as- 
sumed that the tax on legacies to collateral kindred or stran- 
gers, and on distributive shares, claimed by collateral next 
ot kin, could apply only where the testator or intestate 
was domiciled abroad, leaving at his death personal proper- 
ty in this State, or had his domicil here, owning personal 
estate, situate in-other States or countries. In England, it 
seems to have been settled by the case of Thompson v. The 
Lord Advocate, 12 Clark and Finnelly, 1, that the domicil of 
the deceased determined the right of the government to the 
tax under a statute similar to ours, while we decided that the 
situs of the property in this State was the true foundation for 
the claim to the tax. It never has been contended, either in 
England or in this State, thatif the testator or intestate had his. 
domicil abroad, and his personal estate were there also, any 
tax could be demanded of the legatee or next of kin, theagh 
they might be resident in the kingdom or State. The only 
true foundation of the right and power of taxation, is the sup- 
port of the Government by which persons and their property 
are protected. The Government must be maintained and 
supported, otherwise neither persons nor property can be 
protected and secured. Lence, it follows that persons and 
property residing or being within the limits of the Govern~ 
ment are the only propersubjectsof taxation. Inraising revenne 
from the devolution of personal property upon collateral rela- 
tions, either by will or by the statute of distributions, it is a 
mere matter of expediency whether the domicil of the dece- 
dent, or the sé¢us of the property be adopted as the rule; but, 
if there be neither domicil of the testator or intestate, nor situs 
of his property within the country, no Government of which 
we have any knowledge has attempted to impose a tax upon 
the legatee or next of kin merely because: of his or their resi- 
dence within it. After the legacy or distributive share has 
been received, it then becomes a part of the property of one 
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of the citizens of the State, and then it may be taxed in com- 
mon with any other property of the like kind. A very slight 
examination of the provisions of the 99th chapter of the Rev. 
Code will suffice to show that our Legislature did not intend 
to depart from the just principle of taxation of which we have 
spoken. The first section mentions citizens of the State and 
owners of property situate in the State, as being the sources 
from which the revenue is to be derived. In the 7th section, a 
tax is imposed upon legacies to collateral relations and to stran- 
gers upon distributive shares devolving upon-collateral next of 
kin ; and the three succeeding sections specifies the manner in 
which it is to be collected and paid into the public treasury, 
It is to be retained out of the estate of the decedent by the 
executor or administrator, and paid by him to the clerk of 
the Court of Pleas and Quarter Sessions of the county wherein 
the will was proved or administration granted. Remedies 
are then provided for obtaining the taxes from delinquent 
clerks ; and a mode is pointed out for having the value of the 
specific articles ascertained. All this proves conclusively 
that there must be the domicil of the deceased, or the 
situs of his personal property, to give the county court jurie- 
diction to take probate of his will, or grant letters of adminis- 
tration upon the dona notabilia. If there be neither, as in the 
present case, then there are no means provided for collecting 
taxes, or in other words, there are no taxes imposed to be col- 
lected. 

The demurrer must be sustained and the bill dismissed. 
As the cause is disposed of upon its merits, we have nos 
deemed it necessary to examine critically the form of the bill, 
nor to decide whether, if objected to, it could be sustained in 
itspresent form. The usual course in similar cases, is to file 
an information in the name of the Attorney General or other 
proper oflicer for and on behalf of the State, and, as a general 
rule, it is best to follow ancient and approved precedents. 


Par Ovriam, Demurrer sustained. 
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HANNAH SMITH by her next friend against FRANKLIN 0. SMITH 
AND THE BANK OF WADESBOROUGH. 


Although courts of equity, usually, refuse to restrain a trespass by a writ of 
injunction; yet, where property was bequeathed to the separate use of a 
feme covert, without any trustee being appointed by the will, and the pro- 
perty was about to be sold under an execution against the husband, for his 
debt, it was //eld that the legal estate being in the husband, and, there- 
fore, there being no one to sue for the trespass, the Court would inter 
fere to protect the property by means of a writ of injunction. 


Apprat from the Court of Equity of Richmond county, from 
an interlocutory order made by Saunprrs, J. 

Upon the bill and answers, the case appears to be this: 
Jonathan Hailey, of Richmond county, the father of the plain- 
tiff, by his will, dated January, 1855, bequeathed as follows : 
“T give to my danghter Hannah, the wife of Franklin C. 
Smith, my slaves, Lydia, Jim, Renben and Hannah, to the 
sole and exclusive use of the said Hannah Smith, separate and 
apart from all control, or ownership of her said husband, and 
free from all liability for his debts or contracts, for and during 
her natural life, and at her death, to her daughter Alice, and 
all such children as she may have then living, share and share 
dlike, it being my express will, that the said Franklin C. 
Smith shall have no interest, trust, or property, either at law 
or in equity, in or to the said negroes.” After the death of the 
testator, the slaves went into the possession of the plaintiff, or 
her husband, by the assent of the executor, as the bill states. 
One of the slaves, Jim, about seventeen years of age, was 
rogueish and unmanageable, and the plaintiff, and her husband, 
concurred in thinking it was best to dispose of him, and the 
bill states that it was agreed between them, in October, 1855, 
that the husband should carry him off and exchange him for 
a female slave, that could serve in the house, or sell him, and 
invest the proceeds in such a female, to be held in the place 
of Jim, and that accordingly, Smith took Jim to Richmond, 
Virginia, and soon after brought back a negro girl by the 
name of Harriet, about thirteen years of age, whom, he said, 
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he had received in exchange for Jim, and also the sum of 
$125, to boot, and he delivered the said girl to the plaintiff, 
and she accepted her, in the place of Jim, agreeing, that he 
should retain the money for his time, trouble and expense in 
the transaction ; that the plaintiff claimed Harriet, and held 
her as her separate property, under her father’s will, up to— 
August, 1858, when the sheriff of Richmond seized her under 
a fiert facias, on a judgment, at the instance of the Bank of 
Wadesborough, against Franklin C. Smith and others, and 
advertised her for sale as the property of Smith, the husband; 
and then this bill was filed by Mrs. Smith, by her next friend, 
who was the father’s executor, against the Bank of Wadesho- 
rough and her husband, praying that the husband may be 
declared to hold the said Harriet in the place of Jim, in trust 
for her separate use, during her life, and then for her daugh- 
ter Alice, and such other child, or children, as she may have, 
and that the said negroes may be properly settled upon a fit 
trustee, according to the purposes and trusts of the will; and 
that, in the mean while, the defendants may be restrained by 
injunction, from proceeding to sell the slave Harriet. Upon 
the bill an injunction was granted as prayed for. 

The answer of Smith, admits all the material allegations of 
the bill, and submits that all the negroes, including Harriet, 
shall be conveyed to such trustees as the Court may desig- 
nate, and settled upon the trusts deelared in the will. 

The answer of the other defendant, the Bank of Wadesbo- 
rough, admits the bequest of the negroes by the will, and that 
Mark Hailey, the executor, assented to some of the legacies, 
but denies that he assented to the legacy of Jim, and states 
that Smith, the husband, as the defendant believes, took Jim 
against the assent of the executor, and without his knowledge. 
It admits the character imputed in the bill to the negro, 
Jim, but denies that the plaintiff requested her husband, or 
agreed with him, that he should carry Jim off and exchange 
him for a negro girl, or sell him, and with the proceeds pur- 
chase a girl in his place; and states that Jim was carried off 
against the will and decided opposition of the plaintiff. It 
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also denies that Jim was exchanged for Harriet, or that Har 
riet was purchased with the proceeds of Jim, or was ever de- 
livered to the plaintiff by her husband, or by her accepted in 
place of Jin. It states that about the time Smith went off 
with Jim, he borrowed twelve or fourteen hundred dollars, 
and on his return, stated that on the trip, he purchased Har- 
riet and another negro, and sold the latter before he got back; 
that Smith took a bill of sale for Harriet in his own name, as 
the absolute owner, and claimed her as his own property, and 
frequently offered to sell her, saying he could make a good 
title, and no claim was set wp to her by the plaintiif until after 
the Bank got the judgment against her husband, when, after 
becoming insolvent, he executed to the plaintiff a bill of sale 
for Harriet, with the intent to defraud his creditors, and ab- 
sconded. The answer admits the seizure of Harriet on the 
execution, and the intention to sell her under it, as the pre- 
perty of Smith. 

Upon this answer, the counsel for the Bank of Wadesbe- 
rough, moved to dissolve the injunction, which was refused. 
and the Bank appealed. 


Kelly and Dargan, for plaintiff. 
Banks and Osborne, tor defendant. 


Rorrim, J. Although the order in the Court of Equity 
does not declare the grounds on which it was made, yet, in 
the opinion of the Court, enough appears in the pleadings, tu 
sustain it. Equity does not usually iaterfere to restrain a tres- 
pass, but leaves the party to legal redress. But, both from the 
nature of the property, and the peculiarity of the situation in 
which the parties stand, the plaintiff is entitled to relief. The 
bequest is plainly, and expressly to the separate use of the 
wife, with a remainder to a child then born, and to such eth- 
ers as may come ¢z esse. But no trustee is nominated, and, 
therefore, the legacy, as far, at least, as the estate ef the wife 
is concerned, vested jure mariti, inthe husband. But, im this 
Court, he stands as trustee for her, upen the clear intent, that 
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he should not take for his own benefit, but that she should 
enjoy, for her life, as if she were sole, Parker v. Brooke,'® 
Ves. 583; Steel v. Steel, 1 Ire. Eq. 452. He, then having the 
legal title, thongh on trust, eould not maintain an aetion against 
the sheriff for taking the slave as his property, nor against the 
purchaser from the sheriff. It is possible that obstacles may 
present themselves in the way of getting the full relief asked, 
(that of a settlement of a}l the negroes in trust for the plaintiff 
for life, and then for her children,) both from the nature of 
the limitation in remainder to the children, and from the faet, 
that the children are not parties. But we are not to deal with 
that question now, nor to anticipate the effeet on the injune- 
tion of amending the bill, by bringing in the children. The 
controversy, at present, concerns the interest of the plaintiff 
alone. She has, unquestionably an estate to her separate use 
in the negroes, and that is purely an equitable interest that 
can be asserted only in this Court, and will be preteeted in 
this Court, beeanse she has either no trustee, or none that can, 
in the actual condition of things, make the tithe available at 
Jaw, so as to secure her equitable interest. 

Thus far the jurisdiction has been considered, as if the con- 
troversy was touching the negroes speeitically bequeathed ; 
in whieh ease, as the separate use of the wife, is beyond all 
doubt, the Court holds that she would be entitled to an in- 
junction against the husband to restrain his alienation in 
breach of the trust, and to a decree securing the property to 
her by a proper settlement, with a fit trustee, and, therefore, 
that she is equally entitled to a similar relief against the ered- 
itor of the husband, endeavoring to effect a similar breach of 
trust, by a sale under execution, wherein the purchaser could 
only get (if any thing) the naked legal title of the husband, 
and would hold it, in the view of this Court, on the same 
trusts as attached to it in the hands of the husband ; Freeman v. 
Hill, 1 Dev. and Bat. Eq. 389 ; Polk v. Gallant, 2 Dev. and 
Bat. Eq. 395. This, however, is not the case of a seizure of one 
of the slaves bequeathed to the separate use of the plaintiff, 
but of a slave which, the bill alleges, was got in exchange fer 
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one of them by the husband, acting as the agent of the plain- 
tiff, by an agreement between her and her husband, or pur- 
chased by him for her with the price obtained for one of the 
original slaves, necessarily sold for his faults, and accepted by 
her in his stead. It must be admitted, that on those positions, 
if denied by the defendants, the onus is on the plaintiff. She 
must show that she has the same equity attaching to the slave 
in controversy, which she had in the one her father gave her. | 
That, she will not establish by merely showing that her husband 
sold one of hers, and afterwards bouglit this one; for that 
would not give her a specitic equity to this slave, that could 
defeat the husband’s creditor by judgment and execution. 
She must go further, and show affirmatively, that, in fact, she 
took this negro for the other, by a contract, to that effect, with 
her husband, or, as the bill is framed, that in truth, she made 
the husband, by an agreement beforehand, her agent to make 
the sale and purchase for her, so that this negro should take 
the place, as a part of her separate property, of the one sold. 
It results from the nature of separate property in a wife, that 
she and the husband may deal, in respect to it, and that he 
may act as her agent in making sales and purchases; which 
is so well established, as to need no citation of authority to 
sustain it. Now, in the case before the Court, there are strong 
circumstances, in admitted facts, tending to establish the al- 
legations of the bill on that head, although, asa conclusion from 
those facts, the answer does not admit the agency of the hus- 
band in making an exchange of negroes, nor in selling the 
one, or investing the proceeds in the other, but formally de- 
nies them, according to the belief of the defendants, and the 
alleged declarations of the husband. But the answer does 
not profess to state any knowledge of the defendant on that 
point, and, therefore, cannot, with propriety, directly deny 
the conclusion. It is the common case of the admission of 
the main equity of a bill and bringing forward new matter in 
avoidance ; and on such an answer, it is the rule of the Court 
not to dissolve an injunction, when the object, and only effect 
of it, is to secure the property until the right to it can be ad- 
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judged on the proofs of the parties. That Jim belonged:.to 
the plaintiff; that he was taken away by the husband for sale; 
that he was sold upon necessity, for his faults; that the hus 
band was from home not longer than was requisite to sell one 
negro and buy another at Richmond; that he brought back 
the girl, and that she remained in the possession of him and 
his wife, with the other negroes bequeathed to her from October, 
1855, to August, 1858; that he was needy and in failing cireum- 
stances, and not likely to buy and hold property on his own 
account, nor able to do so, all tend to sustain the right alleged 
in the bill, and are by no means refuted by the statement that 
he took the deed to himself, or spoke of the girl as his, or of- 
fered to sell her. For, if he had taken the deed to his wife, 
the title, at law, would have been in him, and, therefore, it is 
not material how that fact was, nor how he said it was. The 
case, therefore, is a proper one for continuing the injunction 
to the hearing ; and so it must be certified to the Court of 


Equity ; and the appellant must pay the costs of this Court. 


Per Curiam, Order affirmed. 





ALEXANDER 8S. GRAY against JOSHUA WINKLER. 


A limitation by will, before the act of 1784, to one upon the contingency of 
his or her arriving at a particular age, or of his or her being married, was 
Held to manifest an intention that the devisee should take an estate in fee, 
in case he or she did arrive at that age or married; and where such provi- 
sions were contained in a deed that had not words of inheritance, but waa 
referred to in a will published a few days afterwards, in which the several 
provisions of the deed were ratified and confirmed, it was J/eld that the 
two instruments combined conveyed an estate in fee. 


Caust removed from the Court of Equity of Wilkes county. 

The bill was filed praying for an injunction to restrain the 
collection of a judgment rendered in the County Court of 
Wilkes, for about $1,867. The bill allegesthat this judgment 
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was founded upon two notes given by the plaintiff to the de- 
fendant’s testator, Penell, for land lying in the county of 
Wilkes, which the said testator covenanted to convey in fee to 
the plaintiff on the payment of the purchase money ; that the 
defendant’s testator had not an estate in fee in the premises, 
but only an estate for the lifef of Rebecca Wellborn, an aged 
female, and that a recovery for the breach of the covenant 
would be unavailing to him, for that the executor has not 
ussets of the estate of Penell to compensate him in damages, 
in case he should recover at law tor such breach. In this 
Court it was referred to Mr. Freeman, as a commissioner to 
enquire whether the defendant was able to make a good and 
sufficient title in fee, who reported the following facts as estab- 
lished before him: Hugh Montgomery, by deed dated 13th 
of December, 1779, conveyed the lands, of which that in ques- 
tion is apart, toJames Kerr, David Nesbit, and John Brown. 
The following is a copy of this deed so far as it is material to 
thisease. ‘That for and in consideration of the love and affee- 
tion which the said Hugh hath for his two danghters, Rebec- 
ca and Rachel, and to the intent to make some provision for 
their education and maintenance, and for their support and ad- 
vancement in the world, and for settling aud assuring the 
premises hereafter mentioned, and for the sum of five shillings 
to him in hand, now paid by the said trustees, James Kerr, 
David Nesbit, and John Brown, he, the said Hugh Montgom- 
ery hath given and granted, fully and absolutely, unto the 
said trustees, all that tract of land of him, the said Hugh 
Montgomery known by the name of the Lower Moravian 
tract, containing 4,930 acres, situated in Wilkes county, on 
the Yadkin river, to have and to hold all the said plantations, 
lands, hereditaments, and premises hereby given or granted, or 
intended to be, unto the said trustees, James Kerr, David Nes- 
bit, and John Brown, their executors, administrators, or assigns 
JSorever ; upon the trustees hereinafier mentioned: In trust that 
the said trustees, James Kerr, David Nesbit, and John Brown, 
their executors, administrators, and assigns, shall permit and 
suffer the said Hugh Montgomery and his assigns, to hold and 
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enjoy all the lands and premises hereby before given, and 
granted for so long atime as said Hugh Montgomery’ shall 
live, and immediately after his death, in trust to, and for Re- 
becca and Rachel, children of the said Hugh Montgomery, 
and such other child or children as she, (his wife Catharine,) 
may happen to have, until such time as they, or the survivor 
of them, respectively, shall attain their respective ages of 
twenty-one years, or be married, whichever that first happens; 
and upon the further trust, that the said trustees, or the survi- 
vor of them, his executors, or administrations shall, and do, 
well and truly apply and dispose of the interest and pro- 
fits arising from the hereby granted lands and premises to 
and for the education, maintenance, clothing, and benefit of 
them, the said children, until they attain the respective ages of 
twenty-one years, or are married, and upon their and 
every of their attaining their respective ages of twenty- 
one years, or being married, then, upon this further 
trust, that they, the said trustees, shall and do in their discre- 
tion, deliver, distribute, and pay a just and proportionable 
share, and dividend of the hereby granted lands and premises, 
and the increase whereof, unto such children respectively, as 
shall attain to such age of twenty-one years or be married as 
aforesaid, having always especial regard to the number of 
children of the said Hugh Montgomery, then living, by the said 
Catharine; but in case neither the said Rebecca, nor Rachel, nor 
any other child of the said IIngh Montgomery to be hereafter 
born of the body of the said Catharine, shall happen to live 
to attain such age of twenty-one years or be married, then 
upon this further special trust, that the trustees, or survivor 
of them, &ec.” with a limitation over in fee to several others, 
one of whom was the heir of the grantor. 

Three days afier the execution of the foregoing instrament, 
to wit, on the 16th of Deceinber, 1779, the said Hugh 
Montgomery made and published his last will and testament, 
which was properly attested and probated, and was in proper 
form to pass bo:h real and personal property ; in which said 
will, among other matters, are contained the following provi- 
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sion, viz.:  “ And whereas on the 13th of this instant, Decem= 
ber, I did give and grant, by two certain instruments in writ 
ing, called deeds of gift, a considerable part of my real and 
personal estate, to certain trustees, my said executors, in trust, 
for myself for life, with limitations over as by the said deeds will 
respectively more particularly appear, and at the time of the 
execution thereof, I did give the said trustees, full and free 
livery of scisin ofall the premises therein given and granted, 
now I, the said testator, Hugh Montgomery, do hereby fully 
and absolutely ratify and confirm the said two deeds, of sever- 
ally and all and singular the premises thereby given to the 
trustees therein named, upon the trusts, to the uses, and for 
the intents and purposes therein particularly expressed and 
declared, of and concerning the same, and I do hereby ex- 
pressly charge and require my said executors to pay the utmost 
respect to the two deeds of gift severally, and to all and sin- 
gular, the premises therein contained, and not to consider a 
single tittle of the premises thereby given and granted, as 
any partor parcel of my estate, real or personal, whatever, not- 
withstanding one part of such premises may happen to be in 
my custody or possession at the time of my death. And with 
regard to all the rest, residue, and remainder of my estate, 
both real and personal, of whatever nature or kind soever, or 
wheresoever, not hereby before specifically given, devised, 
bequeathed or mentioned, it is my earnest will and desire, 
and I do hereby will, ordain and authorize my said executors, 
and the survivors of them, to grant, bargain, sell and dispose 
of the same in fee simple or otherwise in such manner and 
form, and in such lots and quantities as to them may seem fit, 
&ec.” The persons above named.as trustees, to wit, James 
Kerr, David Nesbit, and Jolin Brown, were appointed execu- 
tors to this will, and it is believed that they all accepted. 
John Brown was the last surviving of these executors, and he 
died in the year 1812 leaving a last will and testament, duly 
authenticated and probated to pass real and personal estate, 
wherein he appointed his son, Jolin Brown, Junior, his execn- 
tor,and appointed him trustee to fulfil and carry out the 
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trusts and purposes of the deed of trust of 13th December, 
1779, and devised to him all the estates, interests, &e:, 
necessary to perform such trusts. 

Hugh Montgomery acquired the land in question by pur- 
chase from one Cossart, and being indebted for a part of the 
purchase money in the year 1778, he made a mortgage of the 
said lands to one Michael Graff, agent of the said Cossart, for a 
term of five hundred years. Montgomery,died in 1779, and 
the unexpired portion of the term by a succession of legally 
executed assignments, became vested in one Christian Lewis 
Benzein, who instituted proceedings in the Court of Equity 
of Iredell county, to enforce the payment of the mortgage debt; 
to which proceeding John Brown, the surviving trustee and 
executor was made a party, and he, having died during the 
pendency thereof, his executor and devisee, John Brown, the 
younger, was made a party in his stead. A decree was ren- 
dered in the said Court of Equity, requiring the said Jolin 
Brown, the younger, as the representative of IIugh Mont- 
gomery, to complete the payment of the remainder of the 
purchase money secured by the mortgage deed and after this was 
done, to convey the premises to Rebecca (now Mrs. Wellborn,) 
and Rachel, (now Mrs. Stokes,) as trustee, appointed for that 
purpose, in fee simple. 

Benzein also died, having made his will, (duly executed to 
pass real and personal property,) wherein he devised and be- 
queathed the said unexpired term of 500 years to one John G. 
Cunow, and appointed the said Cunow, and Jacob Vanfleck, 
Samuel Stoltz, Andrew Benade, and Frederick C. Meining, 
his executors, who all qualified. 

Cunow received from the said John Brown the remainder 
of the purchase money, and he, and the other executors of 
Benzein (madea deed in fee reciting the decree and the payment 
of the money for the unexpired portion of the term of 500 years) 
to Rebecca and Rachel, (now Mrs .Wellborn and Mrs. Stokes,). 
One object of the proceeding in Equity above mentioned, was 
to confirm to the assignees and devisees of Hugh Montgomery, 
the title to the lands conveyed to him by Cossart, and aceord- 
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ingly William Lenoir and several others, claiming the premi+ 
ses by subsequent grants from the State, were made parties, 
so were Mrs. Wellborn and Mrs. Stokes with their hus 
bands. A part of the decree in this case was, that Lenoirand 
the other subsequent grantees, should surrender and reconvey 
the lands they were in possession of, also that the legatee, 
Cunow, and the executors of Benzein should convey the term 
(as above stated was done,) and that John Brown, the young- 
er, being appointed trustee for that purpose in said decrees, 
should make a deed in fee to Mrs. Wellborne and Mrs. Stokes. 
In pursuance of this decree, and in his character of trustee, 
and as devisee and executor of John Brown, his father, he, 
the said John Brown, Junior, in 1829, having paid the re- 
mainder of the purchase money, by a deed properly executed 
for that purpose, conveyed to Rebecca Wellborn and Rachel 
Stokes, the legal estate in fee simple of all the premises men- 
tioned in the deed and will of Hugh Montgomery, embracing 
the land, whereof the plaintiff complains that he cannot get a 
good title. 

The conveyances from Mrs. Wellborn and her husband 
to Joshua Penell are admitted to be in due form and valid, 
and the contest, therefore, alone concerns the title of Mre. 
Wellborn. 

The Commissioner reported that “The defendent cannot 
make a good and suflicient title to the plaintiff for the lands 
mentioned in the pleadings.” To which the defendent ex- 
cepted upon the ground that the report was not sustained by 
the facts reported by him. 

The cause came up for hearing upon the exception. 


Boyden for the plaintiff, 
Mitchell for the defendant. 


Pearson, C. J. The report of the master, and the exception 
filed by the counsel of the defendant, are too general to be of 
any assistance to the Court. 

It appears by the pleadings, that the alleged defect in the 
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title arises from the want of words of limitation, necessary to 
pass a fee (the word “ heirs” being omitted) in the deed, exe 
cated by Montgomery to Brown aud others, dated the 13th of 
December, 1779. 

It is conceded that this deed does not, of itself, pass an ee 
tate in fee to the cetuis que trust, * Rachael and Rebecca,” be- 
cause, however clear the intention may be, the law requires 
the word “heirs” to be used, in order to create a fee simple 
estate by a deed. 

The law is otherwise in respect to a devise, for although, 
both in a deed and a devise an indefinite, limitation of land 
passes only a life-estate, in the latter, the technical word is 
not required, and a fee simple estate may be created without 
it, provided the intention is shown by the terms used and the 
dispositions made in the instrument. 

We assume that the declaration of the trust, in the deed un* 
der consideration, would, if in a devise, give to “ Rachel and 
Rebecca” a fee simple. This position is taken without refer 
ence to our act of 1784, which has no application, for Mont- 
gomery died in 1780, and is fully sustained by the cases re- 
ferred to by Mr. Jarman, in his edition of “ Powell on De- 
vises,” vol. 2, part 2, ch. 19, “ Estates enlarged to a fee by 
implication” (22 Law Lib. 202). The learned writer has eol- 
lated the cases with so much ability, and deduced the prinei- 
ples so clearly as to make it unnecessary, for our purpose, to 
do more than set out a few passages. Le states it as settled, 
“that a devise of land without words of limitation, confers on 
the devisee an estate for life only ;” but adds, “the rule has 
always been received with disfavor, as subversive of the in- 
tention of testators, who generally suppose that a devise 
in indefinite terms, includes all their interest in the property, 
as in case of personalty ; hence, courts of law have evinced 
an anxiety to fasten upon any circumstances furnishing a 
ground for taking cases out of its operation, and hence, has 
arisen the several classes of cases, in which such devises have 
been enlarged toa fee by implication: First, “ a condition 
or direction imposed on a devisee to pay a sum of mo- 
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ney, enlarges a devise without words of limitation, to an ee 
tate in fee simple.” Second. “ Devises without words of lim- 
itation are enlarged to a fee by implication, where lands are 
devised to a person, with a limitation over in case he die un- 
der twenty-one ; or it seems, under any other age. In these 
cases, the first devisee takes a fee, on the presumption that, as 
the property is limited over, in the event of his dying under 
the prescribed age, it must be intended that the inheritance 
shall belong absvlutely to him in the alternate event. The 
contrary supposition would impuie to the testator a very ex- 
traordinary intention.” “The rule is not confined to cases 
iu which the limitation over is to the devisor’s heirs; nor it 
ig. to be observed, to those in which it confersafee.” ‘In the 
preceding cases, the event on which the devise over was lim- 
ited to arise, was the death of the first devisee under twenty- 
one, the age at which he, if living, would be competent to dis- 
pose of the land; and this circumstance has been more or 
less relied on in favor of the construction adopted in most 
of the cases. But, it seems that the rule extends to cases to 
which this argument does not apply, the event being death, 
under another age. Thus in Lismere v. Coleman, 6 Price, 
179, the devise was to H. IH. and her assigns for life, and af- 
ter her decease, to such child or children, as should be born 
of the body of the said H. H.. as should be living at her de- 
cease, and in case she should happen to have no child or chil- 
dren, who should be living at her decease, or such child or 
children should happen to die before he, she or they should 
attain the age of eighteen years, or be married, then over to 
W. in fee, it was held that a daughter took a fee on her mar- 
riage, by the effect of the devise over.” 

In our case, all the strongest points are presented. The lim- 
itation over is in the event, that the taker of the first estate 
should die before arriving at the age of twenty-one, or mar- 
riage ; the estate limited over is a fee, and one of the persons 
to whom it is limited, is the heir of the devisor ; so, there can 
be no doubt that the principle would apply, if the declarations 
of trust had been in a devise instead of a deed, and it rests 
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on a clear manifestation of an intention to give the daughters 
a fee, provided they married, or lived to the age of twenty-one. 

Three days after the execution of the deed, i. e., on the 16th 
of December, 1779, Montgomery executed his will; and we 
think it follows from the position assumed above, that the will 
had the effect to pass the reversion which was left in the hands 
of Montgomery, for the want of proper words in the deed to 
carry his intention into effect, so as to enlarge the estate of 
Rachel and Rebecca, and give them a fee by the combined 
effect of the two instruments. The reference to the deed 
which is made in the will, was for the purpose of ratifying and 
making good the trusts which the devisor intended to make 
in the deed, and in order to effect this purpose, the declara- 
tion of trust must be considered as reiterated in the will. This 
is clear, from the words, “I do hereby fully and absolutely 
ratify and confirm the two deeds of gift, and all and singular, 
the premises thereby given.” “I do expressly charge my ex- 
ecutors to pay the utmost respect and attention to the two 
deeds and all and singular the provisions therein contained, and 
not to consider a singular tittle of the premises thereby given, 
as any part or parcel of my estate, real or personal, de.” 
The words are confused and inartificial, but the substance is: 
“T now intend to give effect to the estates which I intended 
to create by the deed,” consequently, it is only necessary to 
determine that he intended to give Rachel and Rebecca estates 
in fee if they arrived at the age of twenty-one or married, 
which, with the assistance of Mr. Jarman, and the cases cited 
by him has been done. 

It is unnecessary to incumber the case by a reference to the 
“ term of five hundred years,” further than to say, it merged 
after the assignment to Mrs. Stokes and Wellborn, as they ae- 
quired the legal estate in fee simple, by the conveyance of 
the assignee of the surviving trustee. 

The exception is sustained; and it will be declared that 
the defendant can make a good title in fee simple to the land 
mentioned in the pleadings. 

Per Curiam, Decree accordingly. 
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JOHN H. TOMLINSON against A. F. CLAYWELL and others: 


In a bill, for the settlement of a commercial firm between the partners, it was 
Held not to be multifariousness to pray for an account and settlement of a 
trust, made by them, to secure creditors, and of funds deposited with third 
persons, as collateral security for the firm debts. 

The maker of a deed of trust, on account of his continuing liability to the 
creditors, and of his resulting trust, is entitled to have an account from the 
trustee, and in a bill, for that purpose, he is not obliged to make the secur- 
ed creditors parties. 


Apprat from the Court of Equity of Iredell county, Mantx, 
J., presiding. 

The bil! was filed for the settlement of a partnership firm. 
The plaintiff alleged, that he and the defendant Claywell, en- 
tered into a copartnership, in the business of merchandising, 
under a verbal agreement, according to which, Tomlinson 
was to advance $2,000, and Claywell, who had had some ex- 
perience in the business was to take charge of the store and 
give his personal attention thereto—the said Tomlinson ren- 
dering such assistance from time to time as might be needed, . 
and the profits or losses were to be shared equally between 
them ; that the plaintiff accordingly advanced the sum stipu- 
lated, which was laid out in a stock of goods.and the business 
was commenced in the Spring of 1854, in the town of Jones- 
ville, in Yadkin county; that it continued until the Fall of 
1855, and not being prosperous, they conveyed to the defend- 
ant, W. IL. A. Spier, all the books, book accounts and 
notes of the firm, and varions items of property in trust, 
to secure the payment of the debts of the firm to certain cre- 
ditors therein named, which deed bears date 2d of November, 
1855; that by the icrms of this deed, the trustee was to collect 
all the notes, accounts, &e., and sell the property conveyed, 
and apply the proceeds of both to the payment of the specified 
debts ; that he accepted of this trust, and took into his posses- 
sion the property mentioned in the deed; that the defendant, 
Spier, failed to execute the trust as undertaken ; that he did 
not collect a large portion of the notes and accounts conveyed 
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to him; that he permitted the said Claywell to take into his 
possession and use for his own benefit a portion of the effects 
conveyed to him, knowing him to be insolvent; that by neg- 
lect and mismanagement he suffered the funds conveyed to 
him to be wasted and lost, and he prays for an account against 
the said trustee. 

The bill alleges further, that previously to the execution of 
this deed of trust, viz.: in Angust, 1855, all the goods of the 
firm were sold by the partners to Gentry, Fulton & Gentry, 
of Ashe couuty, for about sixteen hundred and fifty dollars 
for which three several notes were taken, payable to the firm; 
that shortly thereafter these notes were deposited by the firm 
with the defendant, Benham, to indemnify him, the said 
Benham, and the defendant Spier, against certain debts where- 
on they were sureties for the firm, which debts were also pro- 
vided for in the deed of trust; that these notes of Gentry, Ful- 
ton & Gentry were not conveyed in this deed of trust, but by 
an agreement with his partner, Claywell, were to be the pro- 
perty of the plaintiff for cash advances he had made to the 
firm; that sometime in the Winter of 1856, the plaintiff took up 
the notes of the Ashe firm deposited with Benham, and inlieu 
thereof put into his hands a note on N. D. Tomlin for about 
$400,, and one on F. M. Sanders for $105, which were the 
individual property of the plaintiff and that he also transferred 
to the defendants, Benham and Spier, $334 in cash, then de- 
posited in the bank at Salem; that Benham and Spier drew 
this money from the bank and applied it to their private uses; 
that they collected also the notes on Tomlin and Saunders and 
applied the proceeds to their private uses; that while the 
notes of the Ashe firm were in the possession of Benham, he 
collected $90, which he has not accounted for. 

The plaintiff further alleges that in consequence of the 
failure of Spier to pay off the debts secured in the deed of 
trust, he has been obliged to pay out of the proceeds of the 
notes on Gentry, Fulton & Gentry, the sum of $600 towards 
debts secured in the said deed, and that one Lazenbury, a 
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surety of the firm, has been obliged to pay another debt, se- 
cured in the said deed, of about $400. 

The prayer of the bill is for an account and settlement of 
the firm, also of the trust fund in the hands of the trustee, and 
of the effects deposited with Benham and Spier 
as collateral security, and for these purposes Benham and 
Spier were made parties defendant. 

The defendants demurrer to the bill for multifarionsness 
and also because it appears from the face of the bill that one 
H. B. Lazenbury was interested in the matters set forth 
therein, who was not madea party. The cause was set down 
for argument on the demurrer, and his honor ordered and de- 
creed that the demurrer be overruled, from which the de- 
fendants appealed. 


Clement, for plaintiff, 
Boyden, for defendants. 


Pearson, C.J. The main purpose of the bill is to have 
an account and settlement of the firm of “Tomlinson & Clay- 
well.” In order to effect this, it was absolutely necessary to 
have an account of the debts, &c., which had been conveyed 
by the firm in trust for the payment of certain of its creditors, 
because, until it was known how much had been realized 
of this trust fund, or what application had been made of 
the sums collected, the condition of the firm could not be as- 
certained, and of course, the business could not be closed. 
The same considerations are appropriate to the notes taken for 
the stock on hand, which were placed in the hands of the de- 
fendant, Benham, as collateral security to him and for the 
the greater part of which, other notes and cash were after- 
wards substituted. A settlement of the firm necessarily in- 
volved all of these transactions, so that it is not true, that the 
bill covers several distinct and independent subjects of contro- 
versy and the demurrer cannot be sustained on the ground of 
“‘ multifariousness.” The maker of a deed of trust for the 
payment of debts, in consequence of his continuing liability 
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to the creditors for whom the deed is collateral security, and 
of his resulting trust, is entitled to an account from the trus- 
tees, and may snstaina bill without making the secured cre- 
ditors parties; he may join them if he chooses, but the trustee 
has no right to object, if the relation is treated as one of spe- 
cial personal confidence between him and the trustor, to 
which the duty of rendering an account is necessarily inci- 
dent. 

The trustor has a right to be informed, what amount of the 
fund has been realized, which of the debts have been paid, 
and what other disposition has been made of the amounts col- 
lected and reduced to cash. To a bill, charging gross neglect 
on the part of a trustee in respect to making c«lections, waste 
of the fund by permitting an insolvent party to apply a por- 
tion of it to his own use, and fraud, in applying other portions 
to the individual use of the trustee, by reason of which negli- 
gence, waste, and fraudulent misapplication of the fund, the 
trustor has been forced to advance a large portion of his indi- 
vidual funds, and one of his sureties upon a debt secured 
by the trust, has also been forced to pay a large sum, a de- 
murreron the ground that the creditors named in the deed 
and particuiarly the surety who has paid off one of the debts, are 
not made parties, looks bad, because it admits the altedged 
negligence, waste, and fraud ; on this account, we are glad 
upon an examination of the authorities to find, that the de- 
murrer cannot be sustained, Patton v. Bencini, 6 Ired. Eq. 
204, Mitford Plead. 175, 1 Daniel Ch. Prac. 304 and the cases 
there cited. 

Besides the fact, that the maker of the deed has a resulting 
trust and is liable for the debts secured, there is between him 
and the trustee,a particular relation, which entitles him, 
whenever there is a mismanagement of the fund, to arrest it at 
once, without stopping to ascertain which of the creditors may, 
or may not be satisfied; putting the relation on the ground of 
agency, and leaving the rights of the creditors to be cared for 
and protected in a subsequent stage of the proceeding, on the 
same principle that one member ofa firm, if his partner is 
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wasting and misapplying the effects, may file a bill for an ac- 
count and settlement, and for the appointment of a receiver 
in order to close the business, without making the creditors 
parties, but leaving them to come in under an interlocutory 
order in the cause, to have satisfaction of their debts out of the 
fund. There is no error. 


Per Coriay, Interlocutory order affirmed. 





M. N. HART against JAMES COFFEE and others. 


To a bill for relief against a surety, the principal is an indispensable party, and 
if he be dead, his personal representative must be brought in, or some 
good reaser shown for its not being done. 


Cause removed from the Court of Equity of Mecklenburg co. 

The plaintiff, in his bill, alleges that, 2s guardian of certain 
infants, he teok from one Cyrus Williamson a bond, on which 
there is a balance due of $100, to which one Augusius Alex- 
der was surety ; that the said Alexander died ia 1849, leaving 
a will, ia which Cyrus Williamsen aforesaid, was appointed 
executor; that said executor paid and delivered to the defend- 
ants, as legatees of Alexarder, all the remainder of his estate 
after paying the debts; that Williamson died inselvent, after 
having thus closed his duties as executor. The plaintiff then 
became administrator, with the will annexed, of Augustus 
Alexander, but was able to get nothing wherewith to sat- 
isfy the debt due to him, as guardian, and this bill is filed 
to compel the defendants, as legatees of said Alexander, to 
contribute out of the funds, paid over to them, their propor- 
tion of the debt due as aforesaid. 

The will of Augustus Alexander is referred to, in the bill, 
from which it appears that the several legacies, in respect of 
whiel, if is souglit to charge the defendants, were left to them 
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in unequal proportions, they being described as grand-chil- 
dren, &e., but the proportions are not sct forth. Williamson’s 
representative is not made a party, nor is any allusion made 
to him in the bill. 

The defendants demurred. 

‘The cause being set down for argument on the demurrer, 
was sent to this Court by consent. 


Osborne and Wilson, for plaintiff. 
Boyden and Lowrie, for defendants. 


Rurrix, J. The object of the bill is to follow the assets of 
Augustus Alexander, deceased, in the hands of his legatees, 
to whom the executor, Cyrus Williamson, delivered them be- 
fore paying a debt to the plaintiff, on a bond given to him by 
the said Williamson, as principal, and the testator as his 
surety. But the statements of the bill are so meagre and in- 
definite as to render it difficult, if not impracticable to raise 
the equity, on whieh the relief is asked ; as, for example, the 
amount of the bond is not given, nor any thing to identify it 
or put it in issue, except only the obligors or obligee; and 
the mode of charging the defendants, and the proportions are 
also omitted, although most of the legacies are not to persons 
nominatim, but in classes, as the testator’s grand-children, or 
the children of certain of the testator’s children. 

But, without considering those matters further, and sappos- 
ing the equity to be well founded, there is a radical defect as 
to a party, which is fatal to the bill. It does not bring Wil- 
liamson, the principal debtor, or his representative, before the 
Court, nor assign any reason for not doing so. To a bill for 
relief against a surety, the principal is an indispensable party, 
as the decree must be against him as the person primarily 
liable, and the surety is entitled to his assistance in impeach- 
ing the bond or showing its satisfaction, and also for the pur- 
pose of concluding him in any future proceeding, by the surety, 
for reimbursement. The bill, on that head, merely states that 
Williamson became insolvent after assenting to the legacies, 
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and is dead. But it does not state when or where he died, 
nor whether he died testate or intestate, nor that he has no 
personal representative. The demurrer must, for that cause, 
be sustained, and the bill dismissed with costs, but without 
prejudice. 


Per Curram, Bill dismissed. 





TODD R. CALDWELL and others against THE JUSTICES OF THE 
COUNTY OF BURKE. 


A statute authorising the people of a county to take stock in a railroad, and 
to raise the funds to pay for it by themselves, or otherwise, is not forbid- 
den by the constitution. 

Under the charter of the Western North Carolina Rai!road Company, passed in 
1855, and the amendment at the next session, it was Z/eld (Pearson, C. J., 
dissentiente) that the justices of any of the county courts of the counties 
along the line of the road, are authorised to determine on an amount to be 
subscribed by such county to the stock of such company, and to submit the 
same for the approval of the voters of such county, notwithstanding a for- 
mer proposition to subscribe may have been submitted to them and re- 
jected. 

Held further, that such subscriptions may be made toties quoties, as the emer- 
gencies of the undertaking require. 


Aprveat from an interlocutory order of the Court of Equity of 
Burke county continuing an injunction ; Barry, J., presiding. 

The facts of the case and the statutes referred to, are suffi- 
ciently stated in the opinion of the Court. 


Badger, Graham, B. F. Moore and T. 2. Caldwell, for the 
plaintiffs. 
Avery and Bragg, for the defendants. 


Rurrm, J. Though the Court entertains but little doubt 
upon the question, yet, in the view taken of other points in 
_the case, it becomes unnecessary to determine, whether relief 
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by injunction in this Court is the proper mode of redress for 
those citizens of a county, who allege grievances from pro- 
ceedings of this kind; and, therefore, nothing more will be 
said on it. 

It was, we think too, properly admitted at the bar, that a 
statute, authorising the pecple of a county, or town, to take 
stock in a rail-road, and to raise the funds to pay for it by tax- 
ing themselves or otherwise, is not forbidden by the constitu- 
tion. From time immemorial, the counties, parishes, towns, 
and territorial sub-divisions of the country, have been allow- 
ed in England, and, indeed, required to lay rates on them- 
selves for local purposes. It is most convenient, that the lo- 
cal establishments and police should be sustained in that man- 
ner ; and, indeed, to the interest taken in them by the inhab- 
itants of the particular districts, and the information upon the 
law and public matters generally, thereby diffused through 
the body of the people, has been attributed by profound think- 
ers much of that spirit of liberty and capacity for self-govern- 
ment, through representatives, which has been so conspicuous 
in the mother country, and so eminently distinguishes the 
people of America. From the foundation of our government, 
colonial and republican, the sums necessary for local purposes 
have been raised by the people or authorities at home. Court- 
houses, prisons, bridges, poor-houses and the like, are thus 
built and kept up, and the expenses of maintaining the poor, 
and of prosecutions, and jurors, are thus defrayed, and of late, 
& portion of the common school fund, and a provision for the 
indigent insane, are thus raised, while the highways are alto- 
gether constructed and repaired by the local labor, distribu- 
ted under the orders of the county magistrates. When, there- 
fore, the constitution vests the legislative power in the Gener- 
al Assembly, it must be understood to mean that power as it 
had been exercised by our forefathers before and after their 
migration to this continent. In accordance with these views, 
is the case of Zaylor v. The Commissioners of New Berne, 
2 Jones’ Eq. 141; so that the question may be said to be set- 
tled here. 
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The question remains, nevertheless, whether the proceed- 
ings to which the plaintiffs object in this case, are sustained 
by the acts under which they took place; and that depends 
upon their construction. 

The charter of the Western North Carolina Rail Road Com- 
pany was passed the 15th of February, 1855, and incorpora- 
ted a company, with a capital of six millions of dollars, if the 
requisite stock should be taken, to build a road from Salisbury to 
some point on the French Broad river, beyond the Blue Ridge. 
By the act, the road is laid off into three sections—the first 
beginning at Salisbury and running west, and it is required 
that one section shall be built before the others shall be begun, 
and that subscriptions of stock shall be made for the several 
sections separately ; that for the first section to be limited to 
$300,000, or, in a certain event, to $400,000 ; and the act en- 
gages that for all stock thus subscribed, or which a deposit of 
five per cent. shall be made, a subscription shall be made on 
behalf of the State to double the amount. Upon the comple- 
tion of the first section, then, operations may be begun on the 
second, and to that end, books of subscription are to be again 
opened, and upon a certain amount being obtained, measured 
by the estimates of the cost of that section, there is the same 
engagement for a subscription on the part of the State; and 
go on for the residue of the route. Then, in the close of 
the ct, 1855, C. 228, Pr. L. Sec. 47, there is a provision in these 
words: “That any county, through which the road passes, 
may subscribe for any such amount of the capiial stock in 
said company, as a majority of the voters of said county may 
approve ; for which purpose, the court of pleas and quarter 
sessions of said counties, are hereby authorised to hold an 
election at the usual time and places of voting for members 
of the General Assembly.” Subscriptions were opened under 
the charter, and the sum required for the first section was 
subscribed, and the corresponding subscription made by the 
State, and the work was commenced. In 1856, Priv. A. ch. 
68, an act was passed to amend the charter, the provisions of 
which, material to this case, are: that the directors might 
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open books for further subscriptions for $200,000, or $300,000, 
in their discretion, as an addition to the stock before subserib- 
ed for the first section, which is extended to Morganton and 
no further, with a like stipulation, that upon five per cent. be- 
ing paid on the subscription by solvent persons, or by coun- 
ties, a subscription should be made on behalf of the State to 
double the amount. By the third section, the directors might 
also, in their discretion, open books for subscription for stock 
to an amount sufficient to meet one-third of the (estimated) 
cost of constructing a second section of the road, beginning at 
Morganton, and extending within ten miles of the Swanannoa 
tunnel, with a proviso, that the State would not be bound to 
take stock for this section, until the first section to Morganton 
should be completed. Then follows the fourth section, in 
these words: “ That before any proposition for subscription 
by counties shall be submitted to the people for their approv- 
al, provided in the charter, the county court of the county 
proposing to subscribe, (a majority of the acting justices being 
present) shall determine on the amount of stock to be subscribed 
by said county, and the manner in which the question shall 
be submitted to the people, the time when the vote shall be 
had thereon, and the person, by whom the subscription on 
behalf of said county, shall be made, and the court shall have 
power to make all such orders, rules, and regulations, for the 
issue and sale of the county bonds, necessary to insure the 
payment for the stock subscribed, and to lay such tax, from 
time to time, as may be necessary to pay the interest on said 
bonds, and ultimately liquidate the principal of the same.” 

Under those acts the proceedings were had, which it is the 
object of this suit to restrain the defendants, the justices of 
Burke, from completing. Two objections are mainly urged 
on the part of the plaintiffs. 

One is, that the county court did not, prior to ordering a 
vote of the people to be taken, directly “ determine” on the 
amount of stock to be taken, and, therefore, that every thing, 
founded on tle order, falls. The Court is inclined to the opin- 
ion, that such a determination must be considered as having 
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been substantially made; because, the record states that a 
majority of the justices were present, and a majority of those 
present voted in favor of a proposition, that the county should 
subscribe for stock to the amount of $50,000, and after direet- 
ing a popular vote on the proposition, there was a further or- 
der, that if a majority of the votes should be for subscription, 
“the chairman of the county court shall make such subserip- 
which shall be binding upon the county.” But the want of 
formality in those proceedings, if any, is fully supplied by the 
entries at the sueceeding term, mune pro tune. 

Another, and the material objection is, that there had be- 
fore been a determination of the justices to subscribe for one 
thousand shares, or $100,000, which had been submitted to 
the people and lost by a large majority, and that the court 
and the people were thereby concluded, and could not after- 
wards make a subscription at all. 

It may be as well to remark, in the first place, that there is 
no difficulty in holding. notwithstanding the answer urges a 
return of the first election was not made, and that such a re- 
turn is the only admissible evidence of the result of that elee- 
tion, that, for the purposes of this cause, it is to be taken, that 
the vote was adverse to the proposition to subscribe $100,000 
towards the stock. If it had not been, there can no doubt 
that each of the defendants would have taken steps to compel 
a return, instead of proceeding to a second proposition for a 
smaller subscription. A return was indispensable to authorise 
asubscription on that vote; for without it, a subscription 
could not be made more than upon an adverse one. But it 
does not follow from the want of a return, that there was no deci- 
sion, any more than that it was a favorable one ; for, in either 
of those events, it is certain, it would have been made to ap- 
pear in an official form. It is taken for granted, therefore, 
that a majority of the people voted against the first proposi- 
tion ; and the case must depend upon the enquiry, whether, 
after rejecting one proposition to subscribe, another can be 
adopted. After consultation and much deliberation, the 
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Court is opinion, that it ean, and the reasons for it will now 
be stated. 

The work which the charter designed to call into existence 
is an extensive, costly, and important one. It was deemed by 
the Legislature of such consequence te the State, as to induce 
that body to pledge the public faith to supply two-thirds of 
the capital estimated to be needed for its execution—the large 
suin of $4,000,000-—provided the residue could be raised by 
the sabscriptions of individuals and counties. It is apparent, 
there were apprehensions as to ebtaining those subscriptions ; 
for they are to be accepted by piece-meal, and for sections of 
the road, and books are to be opened from time to time and 
for considerable periods. In such cases, persons who reside 
contiguous to the projected road, are looked to as the probable 
subscribers; because, as investments for dividends merely, 
stocks in railways have not proved protitable among us ; and 
hence, commonly, subscriptions come from those who indirectly 
receive advantages in the conveniences of trade, travel, and 
the appreciation of property, which may make a moderate 
outlay of capital prudent. But asupply from those sources 
was not reliable, or at all events, was not relied on,—for, the act 
takes the further step, unusual until recently, of authorizing 
the counties along the road fo take stock. It cannot be ima- 
gined that, that was intended as a favorable financial messure 
for these counties; at any rate, not direetly so; or that it was 
expected it would be so atan early period, though it might be- 
come so ultimately. On the contrary, it seems obvious, that 
the State was calling on those counties for aid in constructing 
the work—one of cherished policy to her, and of peculiar in- 
terest to those counties. They might well be supposed wil- 
ling to contribute at one time, or at many times, as needful, 
pecuniary assistance towards the construction of so great a 
highway; which, in conjunction with similar works, was to 
connect the Atlantic coast of North Carolina with her western 
border, and, in the language of the act, effect a communica- 
tion with the valley of the Mississippi. These considerations, 
which are found within the acts and in known public facts, 
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elucidate the provisions of the statutes, and aid in their con- 
struction. They leave no doubt that the Legislature was pre- 
pared to receive gladly any advances from the counties which 
they should voluntarily tender; and we are prepared to ex- 
pect, in any enactment on the subject, the use of such terms 
as would confer on the counties the powers, which the State 
thus apparently wishes them to exercise. Accordingly the 
charter uses the broadest terms, conferring the fullest powers: 
“Any county may subscribe for any amount” of stock, such asa 
majority of the voters may approve. The authority is without 
restriction as to sums, or the periods of subscription, while 
other provisions show that no restriction was intended. For 
example, the act directs subscriptions from time to time, until 
the requisite capital shall be made up; and the county sub- 
scriptions are not limited to this or that time, or this or that 
section of the road, amore than in the amount. There is but a 
single restriction; which is, that only such counties as lie on 
the road can subscribe. In all other respects the ability of 
the people, according to their own judgment, is to govern. 
The Jaw does not force them to subscribe, but allows them to 
take what stock they will. Why then, may not a county 
make a subscription whenever it chooses and as often as it 
chooses? The power may, indeed, be most usefully exercised 
at different periods, according to emergencies. It may not 
feel able at one time tosubscribe at all, or not more than a par- 
ticular sum and become quiteable to subscribe more at another. 
It may hang back in the hope, that individuals will take the 
stock, or that other means may be found for carrying out the 
work; and when disappointed in those expectations, the peo- 
ple may be willing to make a further subscription in order to 
get the early benefit of the road and put into activity the cap- 
ital before invested. There may, in fine, be various consider- 
ations to induce the citizens of the county to make a subscrip- 
tion which they before declined, or to make additional sub- 
scriptions, when those previously made, are found insufficient 
to effect the end proposed. A court is not to take notice of 
the danger of errors of judgment in the people on those points 
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(which may, by the by, be as well on one side as the other,) 
nor to question the prudence of submitting them to the dis- 
eretion of the county. That is a question of policy, and falls 
within the functions of the Legislature ; our province is, sim, 
ply, to ascertain the intention of the Legislature—the meaning 
of the law, as passed; and upon that, it is apparent, that the 
purposes of the Legislature required a grant of very full power, 
and it is certain, that the words do grant the fullest power. 
Why should it not be so, if the Legislature, in its wisdom, 
chooses to grant such a power? It works no wrong to any 
one; for after all, it is but a power to the people of a county 
to tax themselves from time to time, if they see it to be to their 
interest. So much for the provisions in the original 
charter. 

They, however, were found defective in some respects; 
particularly in not prescribing a mode of presenting the ques- 
tion in a precise form, and for certain sums, for the decision of 
the people, and also in the delay in taking the vote bi-enni- 
ally—at the time of voting for members of the Legislature, 
and in not ensuring due deliberation before a decision. To 
supply those defects, and for other reasons, an amendment of 
the charter was passed at the next session. But the 
amendments do not conflict with the policy, or the provi- 
sions of the charter in the point we have been discussing. 
They merely provide the requisite machinery for submitting 
the questions definitely to the public judgment at suitable 
times, and for having that judgment authenticated to the jus- 
tices, who are to carry it out. They supply also a wholesome 
guard to rash popular impulses by not allowing the people 
to go beyond an amount prescribed by the magistrates of the 
county. There is nothing in the act to limit the number, or 
the amount of county subscriptions, before allowed, except 
in requiring the concurring judgment of the court and the 
people of the county in making them. But there are in it 
other provisions which tend to establish the correctness of the 
construction already given to the charter upon this subject. 
The amendment authorizes an addition on to the west to the 
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first section, carrying it to Morganton, and new subscriptions 
for that, and also permits a beginning of the second section, 
lying beyond Morganton, and a separate subscription for that. 
Now, can it be said, that subscriptions by a county which that 
very act anthorizes or recognizes, cannot be made for both 
these sections; and, if so, that the question, as to each, may 
not be taken separately and at different times? LDesides, a 
county might have made a subscription under the original; 
and yet in the amended charter, which still authorizes county 
subscriptions, there is no provision, that a county, which had 
subscribed, should not subscribe again. It seems impossible 
to deny the right of such subscription, when the Legislature 
expresses no negative, but very plainly invites subscriptions 
from any quarter in which they may be had. It follows, 
that the court and people of the county may subscribe when, 
and in such amounts, as to them may seem best; and there- 
fore, that they may at one time Cecline, and at another time 
make a subscription. 

Some criticism was made at the bar on the language of the 
statute’s being in the singular number in speaking of any 
“ proposition ” to subscribe and of holdiug an “ election,” as 
denoting that only a single proceeding was contemplated, and it 
was thence inferred, that a decision by the justices or the peo- 
ple adverse toany proposition was once for all, and conelu- 
sive. But grammatical inaccuracy cannot control a construe- 
tion upon the general intent of the act, found in numerons 
provisions in it. Indeed, the language is well enough in the 
singular number, as it applies naturally to the making and 
deciding any particular proposition for a certain subscription, 
at a certain time ; for on that, there is a conclusive determi- 
nation as to its being then adopted or rejected. But even if 
the county cannot subscribe totes quoties, it cannot be yield- 
ed, that it is not competent to make a subscription after the 
rejection of a previous one. Let the question be considered in re- 
ference to the action of the justices and the people respectively. 
The former do not act on such occasions judicially, so as to 
make a decision, at a particular time, a conclusive adjudica- 
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tion, as if it were inter partes. They act as the authorised 
organs of the county on a local matter, as they do about the 
building of a bridge or the laying out a road. No one will 
question their power after a refusal to do either of those things, 
to make an order, upon reconsideration for those purposes. 
For the same reason, they may thus act on this matter. It is 
true, if they make an order for a subseription, and submit it 
to the pecple who adopt it, that eannot be retracted. The 
thing is done and cannot be recalled. But it is quite a dif- 
ferent thing, that by declining at a particular time to act, 
their whole power over the subject, though conferred in gen- 
eral terms, and for the purposes supposed to be beneficial, is 
exhausted. The same reasons which induced the grant of the 
power in the beginning, require its continuanee until it be 
revoked by the Legislature. Surely, the justices may delib- 
erate as to the amount proper to be subscribed, and after con- 
sidering and deciding against one sum, they may fix on an an- 
other, and, if they may, the people may also. The two bodies 
act separately, and must unite in an aftirmative measure, to 
give effect to it. But after disagreeing for a time, there is 
nothing to prevent them, like the two houses of the Legisla- 
ture, froin finally concurring and when they do concur af- 
tirmatively in the act which they are empowered to do, it 
ought to be valid. 

The order refusing to dissolve the injunction is, therefore, 
deemed erroneous, and is reversed with costs; which will be 
certified to the Coart of Equity. 


Pearson, C. J., dessentiente. I coneur in opinion on the 
question, as to the jurisdiction of the Court of Equity, and al- 
so as to the power of the Legislature to authorise county sub- 
scriptions. But 1 donot concur upon the question of con- 
struction ; my opinion is that only one act was contemplated ; 
that is, the county court of a county proposing to subscribe, 
(a majority of the acting justices being present) having pass- 
ed upon the question of subscription, and fixed the amount 
(which action, on the part of the county court, was necessary, 
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as a preliminary measure, in order to present a question for 
the decision of the voters of the county); that voting “ was the 
act” which was to determine it. 

My mind has been brought to this conclusion, by a con- 
sideration of the wording of the two statutes, of the nature of 
the proceeding and of the subject-matter. There can be no 
middle ground ; either a vote of the people, once taken, must 
be decisive, or else, (a majority of the justices being in favor 
of a county subscription) any amount, may be subscribed, to 
any and every section of the road, and at any, and all times, 
whenever a majority of the votes polled may chance to be in 
its favor! ad this been the meaning, it seems to me 
different words would have been used ; and the whole autho- 
rity to subscribe would have been at once conferred on the 
court, (a majority of the justices being present) without put- 
ting the people to the trouble of going to the polls at such a 
time, and as often as the magistrates, in their good pleasure, 
should direct a question to be submitted ; or some provision 
would have been made, that a voting should not be of effect, 
unless a majority of the votes of the county went to the polls. 

As the two other Judges have come toa different conclu- 
sion, the question is, of course, settled ; and being one of con- 
struction merely, confined to these two statutes, I should have 
deemed it unnecessary to file an opinion, except for the pur- 
pose of stating that on the question of the power of the Legis- 
lature, there is no difference of opinion. 


Per Curiam, Interlocutory order reversed. 


12 
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JOEL H. JENKINS and others against JOSEPHUS W. HALL and others. 
JOSEPHUS W. HALL and others against JOEL H. JENKINS and others. 


A bequest to a woman and her children, she having no children at the time, 
gives her an absolute estate in the property. 

Where a testator in one clause of lis will limits a use in property on event 
of survivorship between his daughters at the death of his widow, but ina 
subseqnent clause gives the use of the property to the survivor upon the 
death of the other without leaving a child or children, it appearing from the 
context that he wished to make the bulk of his estate unalienable as long 
as possible, it was //eld that the latter disposition should prevail over the 
former, and that the contingency was open until the death of one of the 
daughters without leaving a child. 

Tursk Causes were removed by consent from the court of 

equity of Rowan. 

Thomas L. Cowan, of the town of Salisbury, died in 
February, 1856, having made and published his last will 
and testament. He left surviving him his widow and two 
daughters, Charlotte, the wife of the plaintiff, Joel H. Jen- 
kins, and Mary, the wife of the defendant, Hall. On the 
29th of December, 1857, Mrs. Cowan died, leaving her two 
daughters surviving, one of whom, Mrs. Jenkins, had children, 
to wit, Elizabeth, Ella, Sally, Charlotte, Thomas L., John H., 
who are made parties defendant with their mother ; the other 
daughter, Mary, never had a child. The bill was filed in the 
first instance, praying that an account may be taken of sever- 
al mercantile firms of which the testator had been a partner; 
in each of which, the plaintiff, J. H. Jenkins, was also a 
partner, and of the last of which, the plaintiff's Jenkins and 
Roberts, are the surviving partners; and praying for directions 
as tothe manner in which they should discharge their trust, as 
executors, in the several particulars set out. The bill sets 
forth that the plaintiffs, Jenkins and Roberts, had the bulk of 
the assets in their hands, but that they were at a loss to know 
to whom they should make a payment of Mrs. Hall’s share, 
as the trustee mentioned in the will, P. B. Chambers, had 
declined to act; also, they prayed to have a construction put 
upon the following clauses of the will: 
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“Trem 2. I give and bequeath to my beloved wife, Eliza- 
beth, my whole right and title to the following negroes, Jack, 
&c., (naming eleven,) I also give her during her natural life, 
only, five other negroes, (describing them, and including 
in the same clause bank stock, money, furniture, &e.,) to be 
bona fide hers and at her disposal during her natural life, and 
then to be equally divided between my two daughters, Char- 
lotte and Mary, and their children then living, or any they 
may have afterwards. She may in the meantime, if she 
thinks proper give off to one or both, such parts of it as suits 
their convenience, taking and keeping a correct account 
of the same, to be brought in upon a final setlement of that 
part of my estate.” 

* # # % ® * * * * * «& 

Ireu 4. “TI give and bequeath to Pinckney B. Chambers, 
agent and trustee for my danghter Mary’s sole use and bene- 
fit, and to her children forever, my negro woman Harriet, and 
all the children that she now has, and all that she may hereafter 
have. I do not now recollect the names, nor the number, 
but includes all that she ever had or may hereafter have to- 
gether with their increase.” 

Irem 5. “I give to Pinckney B. Chambers, as agent and 
trustee of my daughter Charlotte C. Jenkins, for her sole use 
and benefit, her choice of all the balance ‘not above named, as 
nearly the same in number and valnation as can be arrived at, 
and as much as can possibly be in one family. If this cannot 
be equitably in one family, it must be made up out of one or 
more of other families.” 

* * * * & ee % % 4 * 4+ 

Irem 19. “Atthe death of my wife, I wish the entire or 
rather the whole of my estate to be divided between my 
two children, Charlotte and Mary, both real and personal, as 
equitably as it can be done, and as nearly as can be done, and 
in strict accordance with my direction as is contained in this 
my will. And should either of them be dead before that 
time, it is to go to their children.” 

Trem 20. “It is my will that if either of my children Char- 








336 IN THE SUPREME COURT. 





Jenkins v. Hall. 








lotte or Mary, should die without children, that then, the 
whole of the estate of the deceased one, both real and person- 
al, shall go to the surviving one during her life, and then to 
her children.” 

Irem 21.—I hereby nominate and appoint my friend, Pinck- 
ney B. Chambers, as agent or trustee for my children, Char- 
lotte and Mary, to whom I convey the title of all of my pro- 
perty for their use and benefit ; both lands, lots, houses, ne- 
groes or money, &c., the title to be vested in him, so that 
none of it can be disposed of in any manner whatever either 
by the wives or the husbands, without the consent and free will 
of the trustee, to be given in writing, and assigning at the same 
time satisfactory reasons therefor. * * * And at the same 
time, [allow my children and their husbands, together with my 
grand children, to have, to possess, to use and enjoy all the profits, 
benefits, services and emoluments growing out of any of it, as 
if it was their own, and free from any incumbrance whatever.” 

Irem 22. “I give and bequeath to my danghter Mary, a 
special legacy of five hundred dollars, to be paid to her per- 
sonally, and to be hers forever, under the control of no other 
person whatever, either in money or property as she may pre- 
fer, and to be paid at some future time, when itis most conve- 
nient to my executors. 

Ivem 23. “ All the balance of my estate, of whatever it 
may consist, either in lands or money, in Mississippi or in this 
State, either in accounts, notes, money, or any other property, 
which I may have forgotten, and whatever may be due me 
from the several mercantile firms with which I have been 
connected, I allow, and so order, that they may all be put in- 
to my estate and settled equally between my two daughters, 
Charlotte and Mary, if then living; if not, to their children 
respectively, that is, after the death of my wife.” 

The principle question discussed by the parties was, whether 
the contingency of the death of one sister without issue, the 
other surviving, was limited and restricted to the event of 
Mrs. Cowan’s death, and it was contended by Hall and 
wife, that as neither of the sisters was dead when their moth- 
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er died, the estate of each one then vested subject to no con- 
tingency. Jenkins and wife and their children, maintained 
that it was the manifest intention of the testator to keep the 
contingency open until the death of one or the other of the 
sisters, no matter whether that happened before or after the 
death of their mother. 

The bill of Jenkins and Roberts, &e., prayed for an ascer- 
tainment of the assets for which they were accountable, and 
from all other sources, and of the sums which the parties were 
severally entitled to, or bound to pay. 

The obbject of the other bill is the same. 


Wilson, Jones and Winston, Sr., for Jenkins, &c. 
Boyden, B. F. Moore, and Osborne, for Hall, &e. 


Barrie, J. The bills, in these two suits, are filed for the 
same purpose, which is to obtain a construction of the will of 
Thomas L. Cowan, deceased, and then to have a settlement 
of his estate. 

The will is very inartificially drawn, and if the writer had 
any very definite idea as to the manner in which his large es- 
tate, consisting of almost every kind of property, which is to be 
usually found in the southern portion of our union, was to be 
limited and settled, it is difficult to discover it. He certainly 
failed in one important object, which he seems to have had 
in view, which was to prevent any disagreement or dispute 
among the members of his family about the division of his 
property, and especially to interdict any litigation about it. 
He had not been many months in his grave before such diffi- 
culties arese upon the construction of his will as to compel 
his widow to dissent from it; and to bring about among his 
children a litigation, which the pleadings show to be very far 
from amicable. Ile may possibly be quite as unfortunate in 
having his wishes carried out in the limitations of his estate 
to his daughters and their families, by the inability of those 
who are called upon to expound his will, to ascertain his real 
intention. We can only promise, that after a most careful 








338 IN THE SUPREME COURT. 





Jenkins v. Hall. 





examination of the will in all its parts, and comparing one clanse 
with another, we will put such a construction upon it, as 8 
fair interpretation of its language will bear, when considered in 
connection with the rules established for our guidance by 
former adjudications. In performing this duty, it will not be 
necessary for us to notice every expression, or even, clause 
in the will; for, amidst the immense verbiage in which he has 
thonght proper to express his ideas, it isnot very difficult to 
discover, that with one or two exceptions, he intends the same 
disposition for the whole of his preperty of every kind. There 
are some immediate gifts, in trust, for the sole and separate 
use of his daughters, but all the residue of what he several 
times calls “ his estate,” was to be kept together during the 
life of his wife, and then, at her death, to be divided between 
his daughters, and vested in a trustee for them and their fam- 
ilies, according to the limitations expressed in the 20th and 
21st clauses of his will. 

In the 4th item, which we will consider first, he gives to a 
trustee certain slaves therein mentioned, for the sole and sep- 
arate use of his danghter, Mrs. Mary Hall, “ and to her chil- 
dren forever.” Mrs. Hall has never had any children, and 
this limitation gives her an absolute estate in the use of the 
slaves, according to the rule laid down in W7/d's case 6 Rep. 
17, and reeoguised by this Court in Joore v. Leach, 5 Jones’ 
Rep. 58. In the Sth clause, certain slaves are given in trust 
for the sole and separate use of the testator’s other daughter, 
Mrs. Charlotte Jenkins, without saying, “and to her chil- 
dren.” She, therefore, took an absolute estate in the use of 
the slaves, there being no words to restrain it, though she had 
ehildren at the time when the will was made and at the death 
of the testator. The slaves mentioned in the two clanses of 
the will just referred to, are, in our opinion, separated, from 
the residue of “ the estate,” because the gifts of them are im- 
mediate, whereas, the disposition of the residue was expressly 
reserved to be made at the death of the testator’s widow. They 
were not intended, therefore, to be embraced in that residue, 
and hence, the general expressions contained in the 21st and 
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23rd clauses of the will do not apply to them. The legacy of 
five hundred dollars, given to Mrs. Hall in the 22d clause, is 
for similar reasons, to be excluded from the operation of the 
same clauses, aud as snch, is an absolute gift. 

The 19th clause of the will is in the following words: “ At 
the death of my wife, I wish the entire, or rather the whole 
of my estate, to be divided between my two children, Char- 
lotte and Mary, both real and personal, as equitably as it can 
be done, and as nearly as it can be done, and in strict com- 
pliance with my directions, as is contained in this my will. 
And should either of them be dead before that time, it is to 
goto their children.” If this clanse stood alone, it would 
make a disposition of the whole of the testator’s property, 
(except what he had given for the use of his daughters by the 
4th and Sth clauses, and to his danghter Mary, by the 22nd 
clause) which would be clear and explicit, and about which 
there could be no doubt. The danghters would have taken 
the whole absolutely upon the death of their mother, to be 
equally divided between them. If either had died in the 
life-time of the widow, leaving children, such children would 
have stood in their mother’s place, but as that event did not 
happen with regard to either, there would have been nothing 
to prevent a division between the daughters, in which each 
would have taken her share absolutely. But the 20th and 
2ist clauses impose restriciions and limitations upon the 
shares which each danghter is to take in the division, which 
raises the most important question in the cause, but one which 
we do not consider difficult to decide, because the principle, 
upon which it depends, has been recently fully considered 
and settled by this Court. The limitations in these two clauses 
extend, as we think, to all the property, of every kind, that 
the testator owned, which was reserved to be divided at the 
death of his wife. The 23d clause is not more extensive in its 
words and meaning than the 20th and 2ist, and seems 
to have been inserted out of abundant caution to prevent the 
possibillity of anything being left undisposed of by the will. 
These limitations too being annexed to the trusts which the 
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testator declares in relation to his whole estate, with the ex- 
ception hereinbefore referred to, must'supercede any which 
he may have vaguely expressed as to particular kinds of his pro- 
perty, as, forinstance, his furniture and books,which he directs 
to be equally divided after the death of his wife between his two 
daughters, Charlotte and Mary, “and their children then liv- 
ing, or any they may have afterwards.” The clause which 
immediately follows the 19th, to wit, the 20th, declares as 
follows: “It is my will, that ifeither of my children, Char- 
lotte or Mary, should die without children, that then the 
whole of the estate of the deceased one, both real and person- 
al, shall go to the surviving one during her life and then to 
her children.” By the 21st clause, the title of the whole of 
the property is vested in a trustee for his danghiters, the testator 
declaring tliat he allowed his children and their husbands, to- 
gether with his grand-children, “to have, to possess, to use 
and enjoy all the profits, benefits, services and emoluments 
growing out of any of it, as if it were their own, and free from 
any incumbrance whatever.” The question arising upon the 
construction of these two clauses is, whether the estate, in the 
shares, which the daughters are to take upon the division, vested 
in them absolutely either at the death of the testator, or at the 
death of his wife, as neither of them was then dead without 
children, or is the contingency still subsisting, making the es- 
tate conditional, upon the event of a death without children 
at a future time. Ifthe 20th clause stood alone, we should 
have no hesitation in saying upon the authority of the case of 
Hilliard v. Kearney, Busb. Eq. 221, where the subject is 
fully discussed, that the estate became absolute at the death 
of Mrs. Cowan, the period when the division was directed to 
be made. But in that case, it is admitted, that there is an ex- 
ception to the rule, where the use, only, of the property is given, 
and not the property itself; see 2 Jarman on Wills, 668, 688. 
In the present case, there can be no doubt that the testator 
intended his daughters should have only the use and pro- 
fits of the property given them, because such intention is 
clearly and strongly expressed by the 21st clause; and besides, 
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it appears from every part of his will that he wished to tie up 
his property and make it inalienable as long as he could. 
The effect of the 21st clause, then, is that each of the 
daughters takes an equitable estate in fee in the real estate, 
and an absolute equitable estate in all the other property, 
subject to an executory devise in the event of her dying 
without leaving any child or children, over to her sister for 
life, with remainder to her children. 

The parties may have a deeree for taking all necessary ac- 
counts, preparatory toa final settlement of the estate of the tes- 
tator upon the principles herein declared. It may also be 
referred to a commissioner to ascertain and report a suitable 
trustee for each of the testator’s daughters; and the cause will 
be retained for further directions upon the coming in of the 
reports. 


Pxr Curiam, Decree accordingly. 














APPEN DIX. 


DEATH OF CHIEF JUSTICE NASH. 


The Chief Justice having died since the Jast term of the 
Court, the fullowing proceedings were had: 

“Ty tHe Supreme Covrt, | 
Monday, Jan. 3, 1859. { 

On the opening of the Court, the Attorney General rose and 
said : 

May it please your [lonors: 

[ beg leave to announce to the Court that a meeting of the 
members of tle Bar, in attendance on the Supreme Court, was 
held this morning in the Court room, for the purpose of giving 
expression to the sense of the loss which the country has sus- 
tained, by the death of the late lamented and venerable Chief 
Justice Nash, 

In obedience to the wishes of the meeting, it becomes my 
duty to present to the Court, the preamble and resolutions, 
which were unanimously adopted. In presenting these reso- 
lutions, I shall not enter into any extended observations in re- 
gard to the character of the deceased, either public or private. 
He needs no eulogy. For nearly forty years he has been in 
the public service, and in whatever position he has been plac- 
ed, he has performed the duties devolving upon him, with 
credit to himself and satisfaction to the public. A man of 
unsullied private character, he possessed in an eminent de- 
gree, those rare and inestimable qualities both of mind and 
heart, which must command the respect and esteem of all 
good men. Whilst we feel a deep and sincere sorrow, at be- 
ing separated from such aman, yet we are, to some extent, 
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consoled by the reflection, that he has left behind him an ex- 
ample, that will be a beacon light, a polar star to guide suc- 
ceeding generations in the paths of duty and virtue. Believ- 
ing, as I do, that each member of the Court will heartily con- 
eur in the sentiments expressed in the following resolutions, 
I beg leave to read them to the Court. 

The Attorney General then presented and read the follow- 
ing: 

At a meeting of the Bar and officers of the Supreme Court 
of North Carolina, held at the Court room, in the Capitol, on 
the 3d day of January, 1859. 

On motion of Mr. Badger, Hon. William A. Graham was 
called to the chair, and Edmund B. Freeman appointed secre- 
tary. 

On motion, the chairman appointed P. I. Winston, senior, 
W.N. H.Smiih, R. 8. Donnell, John Pool, John H. Bryan, 
William A Jenkins and Hamilton C. Jones, a committee to 
consider and report resolutions expressive of the feelings of 
this meeting of the death of the late Chief Justice Nash. 

Mr. Winston from the Committee, reported the following 
preamble and resolutions : 

Frederick Nash, late Chief Justice of the Supreme Court of 
North Carolina, having died since the last term, the members 
ofthe bar, and ollicers of the Court, desire to express their 
sense of the loss which the country has sustained, in the death 
of a magistrate so worthy of the high oice, whose duties he 
performed with perfect integrity, and eminent usefulness and 
dignity ; and also to give some outward evidence of sincere 
sorrow for tlcir separation from a man, whose ardent, yet 
cheerful piety, at once gave strength and consistency to all his 
private virtues, and to his manners a pervading and attractive 
gentleness; which, joined to the more imposing qualities exhibit- 
ed by him in his public employments, gained forhim universal 
affection, esteem and admiration; therefore, /2esolved, 

1, That the members of this meeting will wear the usual 
badge of mourning during the present term of the Court. 

2. That a copy of these resolutions be sent to the family of 
the deceased by the chairman of this meeting. 

3. That the Attorney General be desired to present the pro- 
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ceedings of this meeting to the Judges of the Supreme Conrt, 
with a request that they be entered on the records of the 
Court. 

The preamble and resolutions were seconded by Mr. Badger 
in a feeling and eloquent address, and after a few impressive 
remarks from the chairman, were unanimously adopted. 

The meeting then adjourned. 

W. A. GRAHAM, Chm’n. 

E. B. Freeman, Sec’y. 

Whereupon, Chief Justice Pearson, on behalf of the Court, 
replied : 

Gentlemen of the Bar: 

The members of the Court are deeply impressed by the sad 
event to which your proceedings refer, and join in the senti- 
ments to which you have given expression. 

To very extensive legal learning, ripe scholarship, and an 
elegant and easy style, Judge Nash united a high sense of 
moral and religions duty, which gave to him a weight of 
character, that was calculated to command the confidence of 
the public for the decisions of any tribunal of which he was a 
member. Ilis distinguishing characteristics were firmness 
and integrity. 

His urbanity and uniform attention to all the courtesies of 
social life, endeared him to his associates; and in his death, 
we feel that we have lost not only our Chief Justice, but a 
friend. Iehad lived the term allotted for human existence— 
threo-score years and ten—he had filled the measure of his 
usefulness and honor. We were in some degree prepared, 
and whilst his demise suggest the most solemn considerations, 
the feeling of regret should not be as unmitigated, as when 
one is suddenly cut off in the prime of life. 

The Court directs the proceedings of the Bar to be entered 
on the minutes. 

Court adjourned until to-morrow morning, 10 o’clock. 


E. B. FREEMAN, Cl’k. 
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*,.* The Hon. Tuomas Rurrin, of Alamance, was appointed 
by the General Assembly to fill the vacancy occasioned by the 
death of Judge Nasu. 

Judge Pearson was appointed by the Court, Chief Justice. 

Rosert R. Hearn, of Edenton, and Jesse G. Suepuern, of 
Fayetteville, were appointed by the General Assembly, Judges 
of the Superior Courts, (having first received the appointment 
adinterim, by the Governor,) in the places of Judges PErson 
and Extis, resigned. 





